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LoyoLa UnNIVERsITY CHICAGO INTERNATIONAL LAw
SymposiuM KEYNOTE ADDRESS

WHEN You Get 1o THE Fork IN THE RoAD, TAKE
IT: REFLECTIONS ON FIFTEEN YEARS OF
DEVELOPMENTS IN MODERN INTERNATIONAL CRIMINAL LAw

David M. Crane*

It is a real pleasure to be here, and I want to thank the sponsors: Professor
Moses, thank you for that nice introduction, and also thank you to the Loyola
University Chicago International Law Review and the students who work so hard
to make this happen, particularly Paula Moreno and the Symposium Editor
Tracie Pretet, who has worked so hard to get me here.

What I really want to do here is step back and reflect on modern international
criminal law, which as I’'m talking about is the fifteen years since 1993-94, in
general. And then I want to talk about the International Criminal Court, which is
seven years old, almost eight years old as we speak. The title of my remarks is
“When You Get to the Fork in the Road, Take It,” and I’ll explain that a little
more as we go along, but I think we’re kind of at a situation here where this can
go very well or this can go. . . differently.

Modern international criminal law - it has been an amazing fifteen years. 1
mean just an absolutely amazing 15 years. But it hasn’t been a perfect fifteen
years. In fact, all of this started at the end of what I call The Bloody Century, the
20th Century. Just think, historians in the room, of the horror that took place
during that century. I’ve done some calculations, it’s certainly not scientific by
any means, and I’m probably off fifteen to twenty-five percent, but I calculate
about 215 million human beings were killed by various means other than natural
causes or disease in the 20th Century.

You know we started out the 20th Century with a king in Europe, King Leo-
pold II of Belgium, who along with other cynical monarchs, carved up various
portions of the world, including Africa. He wanted the Congo for his own per-
sonal fiefdom and during the decades that he controlled that part of the world,
between eight and fifteen million Congolese were killed by various means during
this time frame. You know then we had World War I, and we had the three
pashas as they began to merge politically in Turkey and we saw the Armenian
Genocide. What was done to these individuals? Well not really very much.
Though we see at the Armenian Genocide period some discussion about investi-
gations and doing something. In fact, we even see the words ‘“crime against
civilization” for the first time. But still, the only way the world knew about most
of these were through authors actually, Mark Twain, Sir Arthur Conan Doyle,

*  Former Chief Prosecutor of the Special Court for Sierra Leone, Professor of Practice, Syracuse
University College of Law.
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Joseph Conrad wrote novels about some of these horrors, particularly in the
Congo.

The world paused for a little bit after World War I; in the 1920’s we even
thought about outlawing war. We even created a family of nations called the
League of Nations to maybe try to settle our disputes peacefully. Of course,
throughout all this time, Russia has imploded, it’s now the Soviet Union and we
have a new individual who is starting to destroy his own people, and that is
Joseph Stalin. Now throughout his reign, in the 30°s all the way up to the early
50’s, we calculate that about 34 million Russians and various other members of
the Soviet Union were destroyed during his reign. Of course we had World War
IT and the obvious horror that that was. And then the world paused.

The reason I'm giving you this history lesson is because I think it’s really
important for all of us to stop for a moment and reflect, to use this as the corner-
stone as we continue to discuss the rest of the story today. Right in the middle of
this darkness, and I certainly underscore darkness, for a period of four years we
see the international military tribunal at Nuremburg. The world actually said
wait a minute, I think we have to do something about this. So they assembled at
Nuremburg and prosecuted individuals for new crimes, crimes that had never
been put together, crimes that in reality had never been charged before. And we
- know the history of the Nuremburg trials.

But also during this time frame we see the creation of the United Nations, the
U.N. charter, another attempt to settle our disputes peacefully, and followed very
quickly by the Universal Declaration of Human Rights. You know, for the first
time in the history of mankind, we had international precedent that said a human
being that is born has a right to exist. And that truly is an amazing concept.
These are all cornerstones to modern international criminal law and precedents
that my colleagues, the Chief Prosecutors in Rwanda, Yugoslavia, Cambodia,
what they have used to prosecute individuals for gross violations of international
humanitarian law.

So we have the Universal Declaration of Human Rights, we also have the
Genocide Convention, which specifically highlights a specific international
crime, never again, no more. Well we’ll see about that. Then again of course we
had the Geneva Conventions of 1949, the cornerstone of applying the rule of law
on the battlefield, and I might say as an aside it’s the only international treaty that
all nations of the world have actually signed. It’s absolutely essential to modern
international criminal law. And then after 1949 the world went to hell in a hand
basket.

Mutually assured destruction, the Cold War, two major powers having a death
grip on each other, looking at each other and hoping that the other one would
blink. What this did is it locked the world into one side or the other and the
challenge was that we as one side would accept countries and regimes that had
terrible records of violations of human rights, yet they declared they were pro-
Western versus pro-Soviet. And we would accept these individuals, and the list is
a little bit embarrassing. But these individuals, they understood this too by the
way, that as long as I mouth the words that I’'m anticommunist, then I can get
away with what I’'m doing in my little corner of the world. And so this went on
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for decades, until amazingly we found out that the Soviet Union was somewhat a
Potemkin village. Remember those heady days, when we watched the wall fall?
I can remember when I was in the military, standing there at Checkpoint Charlie,
with the tanks, the guards, the guns, the smell and tension of the place, but to see
that - and I’ve been back to Berlin many times now, and walked through the
Brandenburg Gate, as opposed to just look at it, because there was a minefield
there - it was just incredible. So the wall falls and the world begins to reconsider
what do we do with individuals who commit these horrific crimes.

And this was put on our plate immediately with Yugoslavia and the Balkans.
And we see that the I.C.T.Y., the International Criminal Tribunal for the Former
Yugoslavia is created. One year later, we had no idea this was going to happen,
but we have a horrific situation in Rwanda, and we created another tribunal, but
largely under the wing of the I.C.T.Y, because the Chief Prosecutor was the
Chief Prosecutor of both. The appellate court was essentially the same. I really
wasn’t pleased with that, frankly. It made for some inefficiencies as far as orga-
nizational management, to have the Chief Prosecutor in the Hague with the
LC.T.R. down in Arusha, it caused some problems, and that particular court
drifted. Then of course we develop along, we see other problems in Sierra Le-
one, we have to account for the killing fields in Cambodia, the world is now
starting to build precedent, the world is starting to build a methodology, a will-
ingness, a political willingness to create these courts. And of course throughout
all of this we have the International Criminal Court, which we’ll talk about in a
few minutes.

Now, the panelists that you’re going to see here - I like coming to these be-
cause it’s in some ways old home week, we have an alumni, we’ve been around
for fifteen years, so we have Minna Schrag, and Sara Criscitelli and David Schef-
fer, these people were at the beginning. These people are like the people who
were at the American Constitutional Convention, and they were there when they
set up the I.C.T.Y. [ mean that’s going to be fascinating, and I encourage you to
ask them what it was like. Because the last time, in 1993, the last time we con-
sidered crimes against humanity, or doing something against people who do bad
things was at Nuremberg, and frankly Nuremburg was the only time before them.
What a fascinating thing to do. We had the same issues related to Sierra Leone —
a brand new court, different concept, different perspective — where do you go to
find the law?

We’ve got some good news here. So what are the legal victories? The first one
is, frankly, that we’re doing something. I know that sounds trite. But we’re
doing something, right or wrong, and it isn’t perfect, and I really want to footnote
here: don’t put any of these institutions so high on the pedestal that they’re al-
ways, in your mind, failing. We tend to put it: Robert Jackson, opening state-
ment, Nuremburg. You know, it’s just a group of dedicated human beings with a
statute, procedures, and a willingness to step forward and seek justice for victims
of atrocity. It’s not complicated, it’s not magical, nothing happens when you’re
appointed to these places, you don’t get an ash mark on your forehead or a secret
handshake. You're just lawyers, investigators, paralegals, clerks who have the
privilege - well, you think you have the privilege, until you really start getting
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into it and some days you don’t think it’s much of a privilege at all - but you do
have the real, true privilege to seek justice for individuals.

That same feeling is the same way here if you’re prosecuting in Cook County.
It’s the same thing, and the rules really aren’t that different. It’s a familiar feel
when you stand in the courtroom, it looks like this — and this would be a great
international tribunal I might add. But again, nothing magical. I'm always asked
“What do I need to do to be a prosecutor in the International Criminal Court? I
have a PhD in human rights, I’ve been a social worker, et cetera.” I say I don’t
need you. I need somebody from Cook County who has been an Assistant
State’s Attorney, who has been prosecuting from Loyola School of Law, starting
with D.U.L's and working up to major felony cases in a period of ten to fifteen
years, and is a damned good trial lawyer. Those are the people I was hiring in
Sierra Leone, and I will tell you that’s what they’re hiring even to this day.

I hope I'm not bursting too many bubbles here, but take a lot of criminal
procedure, get in the courtroom, do moot court work, because if you really want
to get in there and put bad guys in jail, that’s what you’ve got to do. You can
take courses in international humanitarian law, and it’s important because you
have to understand this concept, but certainly what we’re hiring is trial lawyers,
defense as well as prosecutors. So moving along, we’re doing something, right
or wrong. The thing that I'm particularly excited about, now that we’ve moved
beyond the early days of 1993, we have robust rules of evidence and procedure,
we have rules we can count on and more importantly count on the judges to
actually follow them! I can remember going into the courtroom in Sierra Leone
thinking that my tribunal is not actually working from the same rules that I am.
They were, but sometimes the sophistication of the judiciary at the international
level is potentially problematic. But again, we do have consistent, robust rules of
procedure and evidence and that is so critical for many reasons. One is it gives
the appearance that the tribunals are up and running; two, that they’re fair and
there will be a fair result. That’s absolutely critical when you’re prosecuting in
places where there is absolutely no respect for the law. So if you have good,
solid rules of procedure and evidence, that goes a long way. And of course along
with this you have solid jurisprudence now. In 1993, there was nothing other
than Nuremburg, and there were some great stories we were telling last night
about the books we used to create the [.C.T.Y — there weren’t any, were there?
The form book, the rules of procedure and evidence, where was that? Again, we
have come a long way in fifteen years. Now we really do have quantifiable law
and procedure, which we can prosecute individuals with, and those individuals
can be assured of a fair trial. We’re not making it up anymore. It is there, it is
open, defense counsel and accused have it in front of them, they can rely on it,
they can use it to defend themselves openly and fairly in court.

The truth is the jurisprudence is amazing. Concepts like war crimes apply to
both internal and international armed conflict. We kind of knew that with the
Geneva Conventions and the protocols, but in reality that hadn’t been jurispru-
dentially settled. We see that that actually applies now, and that’s important
because we don’t have much international armed conflict any more. You’re not
going to see the United States Army and sixty-two other nations in Iraq taking on
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the Iragi National Guard tank to tank. Armies in the field maneuvering, the
World War II scenario, those aren’t the conflicts we’re going to be fighting in the
21st century. A lot of these dirty little wars are internal, but that doesn’t mean
anything, because we can still choose to prosecute those who choose not to fol-
low the laws of armed conflict, which is essentially if you violate that, a war
crime. We’ve been fleshing out crimes against humanity, which in my mind is
one of the key international crimes by which we hold people accountable. You
can prosecute a great deal based on the principles of crimes against humanity, the
widespread and systematic actions of governments against their own people, and
we’ve been fleshing that out since 1993 and that is so important.

We have some exciting developments. We have an initiative going on where
we might even be putting together a convention related to crimes against human-
ity. This is a very important step forward. One that I am particularly pleased to
see is that we’re really starting to get serious about gender crimes and prosecut-
ing people for gender crimes. We’ve had some incredible cases come out that
have solidified principles like rape as a tool of genocide, which is absolutely
critical, and I think over time a huge deterrent. The bottom line is we’re not
going to let these individuals, particularly in these dirty little wars, these internal
armed conflicts, get away with this, because really the true victims, I have found,
and I certainly saw it in spades in Sierra Leone, the true victims in this are always
women and children. It’s the non-combatants that suffer the most. And up to the
1990’s we all acknowledged that, we all knew that, we did it somewhat in
Nuremburg, but we never went after these individuals individually and held them
individually criminally responsible for what they did to children and women.

We see the development of that particularly in Rwanda, and then in Sierra
Leone where really almost all of the victims, casualties in this horror story, were
women and children. So I had the opportunity, jurisprudentially, to do something
about that, and I announced when I was going to Sierra Leone, that the corner-
stone of my indictments against these individuals who bear the greatest responsi-
bility was going to be gender crimes. And we had in the statute an ability to do
that. We had rape, we had sexual slavery, we had terror, we had those things that
you could prosecute somebody for - what they were doing to the women by the
tens of thousands in that war-torn country. All of a sudden, as we began to
develop the facts, about a year into our work we realized that something different
happened in Sierra Leone. You may recall the term “bushwives” where they
would gather women and girls and herd them into the bush like cattle, they would
brand them, they would breed them, they would work them, they would trade
them, and then like any animal, they put them down when they were no longer of
use. In fact we don’t know how many, but there are still bushwives today. Is
that just rape? Is that just sexual slavery? So we were sitting around a conference
room one day, we had round table discussions with my trial counsels and investi-
gators and we asked, “What do we do with this?” This was more, we had already
indicted most of those who bore the greatest responsibility, so the indictments
were already out. We were starting to come up with facts that we just couldn’t
fit. It was bigger than rape, bigger than sexual slavery. So what do we do about
that? We went back to the statute, went back to the law, looked at crimes against
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humanity, and in the statute there’s paragraph J and it says “and other inhumane
acts.” Whoa, that sounds like a huge door you could drive a Mack Truck through
if you think it through.

So instead of just using it as a category we actually use it as a force of law, and
so we amended the indictments to reflect other inhumane acts, in what has now
become and has been appealed and upheld both at the trial level and the appellate
level, we now have a new gender crime called forced marriage in times of armed
conflict. So when we have the bushwives or we have a situation when women
are being herded around like cattle, we now have a new crime against humanity.
So again, these are important developments.

Head of state immunity, my goodness gracious! If a head of state decides to
eat his own people and destroy them — both literally and figuratively — he’s not
immune. That was a theory in a law review article ten years ago. But starting
with the LC.T.Y., through to the Court for Sierra Leone, we’ve taken some pretty
bad guys down. Heads of state - the cornerstone principle of this now is Prose-
cutor v. Charles Taylor. He made, I think, a huge error when we charged him
with seventeen war crimes and crimes against humanity and he contested it at the
pre-trial level, even though he was still sitting head of state, and guess what, he
lost. So it was only a matter of political time before he was handed over to the
court for a fair and open trial. This is a huge development, in my mind this is one
of the biggest developments, because now it’s the head of state. Remember all of
the heads of state I talked about historically? You know, they destroyed, and 1
don’t know if I gave you the number, but at the end of the Cold War the number
of people killed by their own governments is around 115 million of that 215
million I told you about from the Bloody Century. Now we can go after sitting
heads of state, we’re doing this, and it’s so important.

Another one that’s so important is child soldiers. If you’re going to take chil-
dren and force them to kill, rape, maim, mutilate, pillage and plunder, you’re
going to be charged for that, be you a head of state or someone who bears the
greatest responsibility. So now we have the Special Court for Sierra Leone,
which was the first time this crime was charged, since it was the first time we had
the crime itself, the unlawful recruitment of children into an armed force under
the age of 15. Basically child soldiers. Even though I had the statutory authority
to prosecute children between the ages of 15 and 18, I chose not to, because in
my mind no child has the mens rea to commit a war crime, not at the interna-
tional level. Children can do horrible things, but I did not prosecute anybody
from the 35,000 child soldiers in Sierra Leone, I chose not to prosecute anybody
of that age, and I think I was correct in that.

There were challenges in all of this too, besides some very important steps
forward. We’ve learned, as we learned at Nuremburg, and as we learned
throughout the 20th century, that the bright red thread throughout all of this is
politics. You know, the decision to do something, to create the court, to develop
the statute, to appoint a prosecutor and judges and to actually hand somebody
over for trial, that’s not a legal decision, that’s a political decision. We have to
understand that, we have to respect that, and we have to work with that, because 1
think its naive to not respect that or understand it or work with it. If you keep
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lashing out about it and beating your chest about it instead of working with the
issue you fail. You wont get your work done. The bright red thread is politics
and we have to keep moving that down the road. We have to keep working it.
Because at the end of the day we get good results and we get bad results.
Rwanda was really a political decision to finally stop it. Handing over Charles
Taylor was a political decision — we were ready to take him, that wasn’t an issue.
But for the majority of my tenure as the Chief Prosecutor, my work was political,
building the groundwork to have him actually handed over. And that actually
happened when I was speaking at Valerie Oosterveld’s university, I think it was
March of 2006. I was speaking, my phone rang, it was my former special assis-
tant saying “I’m looking at Charles Taylor being escorted into the jail cell,” and
she was crying. It was pretty dramatic stuff, when I announced it the whole room
stood up and applauded. But that was a political decision, that was not a legal
decision, the legal groundwork had been done. So that is a challenge. And that’s
a potential threat to the whole system we have all put together.

Another problem is, as they found at Nuremburg, when it was called “victor’s
justice,” is we’re finding in the modern era the idea of “white man’s justice.” I
remember Charles Taylor ranting and raving “This redneck racist is going after
me! The white man is again back in Africa going after the black man!” And that
has to be respected, and we always have to be mindful of that. We don’t want to
be accused of white man’s justice. I have this rhetorical question, and I think it’s
an important one: is the justice we seek, the international community, the West-
ern World, the justice they want? I would posit there are other alternatives to
justice than international justice, and we have to be mindful and respectful of that
and we have to use it if it allows us to have justice ultimately. Remember, inter-
national law is a system of justice, not the system of justice — that’s critical in our
thinking.

Another challenge we have is peace versus justice. Should we have peace
first, and then justice, or justice first, and then peace? Well, that’s a dog chasing
its tail, and I'm not going to get into it as a specific point this morning, because
that could be a whole conference in and of itself and we would still at the end of
the day not agree. All I'm saying is that’s an issue that is used for and against
modern international criminal law. You have to be mindful of it as well. And
that’s all I'm doing here, is highlighting these issues.

Other related issues I think that are subtle, but important in modern interna-
tional criminal law are old rules (not that old, 1949) and new battlefields. In
other words, as I alluded to at the beginning of my remarks, it’s not tank on tank,
it’s not the United States Army taking on the Imperial Japanese Army. It is
subtle combatants who all look the same as civilians. Lawful combatants, unlaw-
ful combatants, what do we do about that? Do we apply the Geneva Conventions
and international humanitarian law to these individuals? Have the rules changed?
I’'m not sure. Like peace versus justice, there are important arguments on both
sides, but this is going to test and strain our system of modern international crim-
inal law because we prosecute individuals for war crimes, in violation of the laws
of armed conflict. So again, be mindful of that.
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A lot of the actors are non-state actors, and I'm not just talking about the
Taliban or Al-Qaeda, but they are also criminal cartels, multinational corpora-
tions, pirates, etc. Again, a question, only rhetorical, but one that we have to
address someday, and that is, can a multinational corporation be individually
criminally liable for international crimes? Now we have case law and discussion
on the civil side, but can we indict a multinational corporation for war crimes and
crimes against humanity? I think that’s an emerging doctrine, a fascinating dis-
cussion, and again possibly a great conference. But again, we’re going to have to
do something, because I certainly ran smack dab into corporations in Sierra Le-
one. You see them a lot around Valentine’s Day. I won’t mention the name, but
certainly I considered whether I could indict a certain corporation, but it’s like
tobacco litigation, you’ve got to have the right facts. I don’t have the law on my
side. The facts were probably there, and in these situations you don’t want to
take on something like this and lose. But someday, some Chief Prosecutor some-
where, is going to have the right facts, with the right law, to do something about
it. Because it is a subtle problem that we ran smack dab into in West Africa.

Now the concern is that these entities and others don’t follow the norms, the
norms that we set up in the 1940’s. They’re either above it and immune or not
even in the scheme, never even considered. But again, we have to be thinking
about clever ways, us lawyers, to bring them in appropriately to hold them ac-
countable, should they violate the law.

Another challenge is new technologies. What if we have a battle that’s only in
cyberspace and people die? What if it’s a widespread and systematic attack
against a particular group of human beings, but it’s only done through cyber-
space, and you can run through all kinds of scenarios. Does the law apply? Do
the rules apply? Again, these are issues that we’re going to be facing in the 21st
century. And another challenge, and I think this is subtle and may not be an issue
but I'm just starting to feel it, and that is the actual application of international
humanitarian law. All the hard work we’ve done over the past 15 years, is it
starting to be perceived as applied equally?

Do we prosecute non-Western nations but don’t prosecute modern Western
nations? Who is actually held accountable? Is justice applied equally, or are we
going back to the refrain we heard at Nuremburg of victor’s justice? Or might
makes right? It’s a subtle kind of thought, I'm not saying it’s going to be a
problem, but if you talk to people south of the equator they raise this question.
They ask you very hard questions along the lines of “you’re certainly all over us,
but what about you?” And you don’t really have much of an answer.

Another issue is responsibility to protect — it’s a great idea, but I would cau-
tion because it’s being perceived by some as another tool by which larger West-
ern nations can, for their own morals or what have you, or for some cynical
political reason, can use it to intervene in the sovereignty of a nation. I’'m not
saying that’s true, but it’s an issue that has to be considered.

So now we’ve kind of set the general modern international criminal law four
comers. Right in the middle of all this is the permanent court. The world has
decided that we’re going to have a permanent court, like it or not. Who would
have thought it? Even in 1993, 1994, did we really think that we would have
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within ten years a running international criminal court, working, with over one
hundred nations a part of that court? We were probably thinking about it but it
was really almost a pipe dream at the time. As they said in the Frankenstein
movie, “It’s alive!” It’s up, it’s walking, some people say it’s not real pretty, but
it is moving and crashing about the village. Again this issue of the International
Criminal Court, it’s this Holy Grail. When you go to the Hague you always
know where the I.C.C. is because there’s this light that always shines. . . No. It’s
a group of people who have an important job, in a very good looking building,
but there’s nothing magical about it. I have to tell you nobody walks around with
a halo. They’re taking baby steps. And the reason I overdramatize this is be-
cause we’ve taken the I.C.C. and put it on some pedestal and it isn’t going to
meet it — we’ve put the bar so high that everybody is kind of getting frustrated
now. This is a permanent court, it’s going to be here a hundred years, it has to
work its way through it. It has to do what it is going to do.

I love politicians and diplomats because they ask you questions, and I remem-
ber talking to the Security Council and talking to the president of the Security
Council, and he asked me “If we gave you more money, could you prosecute
more people?” How do you answer that in a way that you don’t just start laugh-
ing? Because again it shows you a mindset of it’s cash, money, logistics, when
are you going to be over it? It’s a war crimes weary world and we’d like to move
on. Politicians like to move on. But they’ve realized with the I.C.C. that it isn’t
moving on. It’ll take it’s own time. But it’s alive, it’s moving forward. In the
scenario of crawl/walk/run it’s still crawling but someday and certainly soon it
will be running. But it needs the luxury of time to spread its wings.

It has survived a rather serious onslaught by the United States of America —
boy did we go after it. Can you imagine, it just seems like yesterday Article 98
agreements. That Frankenstein monster, we were running at it with a stake to
drive into its heart! It survived, and one of the interesting things about it was that
the commanders in chief of the various combatant commands were actually tell-
ing the Bush administration you’re killing us here. We can’t cooperate with na-
tions because we may 1) be violating the law and 2) no one is working with us
anymore. And most of these commanders in chief of these various regions do
more than just war, they work with armies to try to teach them the laws of armed
conflict and how to modernize themselves and how to conduct themselves appro-
priately on the battlefield, and people stopped working with us. The American
Service Protection Act, the Invasion of the Hague Act, I remember President
Bush standing before the 10th Mountain Division in New York (I was in the
Hague at the time) when he mouthed the words that if anyone seizes an American
soldier he will invade the Hague - boy did I have a testy morning. I’'m at the
international level but I have American written all over my forehead and I also
had a bull’s eye on me that day.

Again, the court is up and running, it’s investigating, it’s referring cases, there
are indictments and trials. It’s doing what its rules of procedure and evidence
call for. What are the challenges? One of the biggest challenges, and this is like
any tribunal: support. They give you the authority, they give you the mandate,
and then they say they don’t like what you’re doing. “Why did you indict
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Charles Taylor? You’re screwing everything up, dust is in the air. You’ve
screwed up the peace!” It’s a strange feeling, they give you the authority and
send you off and then they get mad at you for doing what they ask you to do.
Well, that’s a real problem. And it continues even with the 1.C.C. We certainly
can use the Al-Bashir case as an example — head of state, peace versus justice, we
can’t just take him down. But I'll guarantee you, it might not be this month, it
might not be this year, but President Bashir will be prosecuted before the Interna-
tional Criminal Court. If they don’t, then they might as well just go ahead and
close the doors. I'll guarantee you if they’re serious about it they’ll make a
political decision to hand him over. It took almost two years for them to hand
over Charles Taylor, but they did, and some time they’ll hand over Omar Al-
Bashir.

Another challenge is the United States of America. We want to do something
with it, we quietly support it, we even have exceptions to ASPA, the Dodd
Amendment, we can support it in certain ways, but the U.S. is not part of it. And
throughout all of this, as we move towards Kampala and the seven year discus-
sion on aggression through the Princeton Process, the long-term important pro-
cess of defining the crime itself and setting up a jurisdictional triggering
arrangement, the U.S. has not been a part of that. A lot of great U.S. citizens
have been a part of it, but officially the United States government has not been a
part of it. Now all of a sudden we have a move toward possible cooperation, and
they’re showing up now. Kampala is three months from now. So you have a
900-pound gorilla showing up in the room with their own opinions. There’s go-
ing to be some real delicate dancing going on and there’s going to be a real
challenge because we can’t go to Kampala and walk away with a failure — it can’t
be seen as a failure. What will be seen as success? There’s a stock taking exer-
cise that will take place, but I think we should de-link that from the rest of it,
from the aggression issue, and work those issues. But the aggression definition
and triggering mechanism is going to be a huge problem. I represent the section
for International Law at the American Bar Association’s efforts on this, and
we’ve been working with both sides, the assembly of state parties and the U.S.
government having dialogues back and forth, along with our colleagues at the
American Society for International Law. We’re trying to find opportunities for
the U.S. to compromise, because the bottom line right now is the U.S. will not
buy off on the current situation, the definition and the triggering mechanism.
What we’re trying to do is get them to agree to say we agree with the definition,
because really the definition is largely the 1973 General Assembly definition of
aggression. Let’s just agree what aggression is and have working groups to study
further the jurisdictional and triggering mechanisms. The United States will not
buy off on the current situation. What that means is this could be used by
naysayers of the court as a way to back further away from the court itself versus
trying to stay subtly engaged throughout the process.

So, this is only the beginning. Modern international criminal law has been
evolving for fifteen years. The International Criminal Court, together with the
regional courts and domestic courts will move slowly forward to seek justice for
those victims of atrocity around the world. The International Criminal Court will
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be the center point for the evolution of modern international criminal law, the
standardization of rules of procedure and evidence, and jurisprudence, that will
tackle the new circumstances that we will face in the 21st century. It remains to
be seen whether any of this will have a direct effect on deterring future atrocities.
It remains too soon to tell. I would like to think that in the past fifteen years the
rule of law has begun to shine its light into dark corners of the world that are the
seedbeds of future atrocity, and shrink back atrocity. 1 am cautiously optimistic.
From Nuremburg, to the ad hoc tribunals, to the international hybrids and the
domestic international courts, the International Criminal Court is the new kid on
the block. It represents the hard work of the past, the challenges of today and a
hope that the future that mankind will be ruled by law and not by the gun.
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Tue INTERNATIONAL CRIMINAL COURT AND THE CLOSURE OF
THE TmME-LIMITED INTERNATIONAL AND HYBRID
CRIMINAL TRIBUNALS

Valerie Oosterveld*

I. Introduction

The International Criminal Court (ICC) and the international and hybrid crimi-
nal tribunals — such as the International Criminal Tribunals for the Former Yugo-
slavia and Rwanda (ICTY and ICTR) and the Special Court for Sierra Leone
(SCSL) - are all part of an interlinked network of international criminal justice.
One significant difference between the ICC and these other tribunals is that the
ICC is a permanent institution while the ICTY, ICTR and SCSL are time-limited.
The SCSL will be the first of these tribunals to close. It is currently hearing its
final trial, that of the former President of Liberia, Charles Taylor.! The SCSL
will wind up its operations after the conclusion of the Taylor trial and any associ-
ated appeal, likely in late 2011 or early 2012.2 Under the latest estimates, the
ICTY and ICTR expect to complete their work in 2014.3 Two tribunals — the
Extraordinary Chambers in the Courts of Cambodia and the Special Tribunal for
Lebanon — are also time-limited. Both originally estimated that proceedings
would cease after approximately three years, putting their potential closure dates
in 2012, but these dates will likely be extended.*

*  Assistant Professor, Faculty of Law, University of Western Ontario (Canada). The author was
involved in co-hosting, with the International Center for Transitional Justice and the Permanent Mission
of Canada to the United Nations, two expert group meetings in New York on the closure of the interna-
tional and hybrid criminal tribunals: “Planning for Residual Issues for International and Hybrid Criminal
Tribunals,” February 26-27, 2007; and “Closing the International and Hybrid Criminal Tribunals: Mecha-
nisms to Address Residual Issues” on February 4-5, 2010. The meetings were funded by the Government
of Canada’s Human Security Program (2007) and Global Peace and Security Fund (2010).

1 Prosecutor v. Charles Taylor, Case No. SCSL-2003-01-T, (May 4, 2009), http://www.sc-sl.org/
LinkClick.aspx ?fileticket=GTOWz4egOV0%3Dé&tabid=160.

2 U.C. BERKELEY WAR CRIMES STUDIES CENTER, THE OPEN SOCIETY JUSTICE INITIATIVE, CHARLES
TayLOR MoNTHLY TriAL REPORT: MaY 2010 (Jun. 30, 2010), http://www.charlestaylortrial.org/2010/06/
30/monthly-report-may-2010/ (The prosecution phase of the trial is completed and it is estimated that the
defense phase of the trial will be completed in October 2010, with a judgment expected in early-to-mid-
2011. Judgment on any appeal would follow within approximately six months, bringing the likely closing
date for the Special Court for Sierra Leone to late 2011 or early 2012).

3 Letter from the President of the International Tribunal for the Prosecution of Persons Responsible
for Serious Violations of International Humanitarian Law Committed in the Territory of the Former
Yugoslavia since 1991 to the President of the Security Council (June 1, 2010), U.N. Doc. 5/2010/207,
Enclosures VIII-IX [hereinafter ICTY Letter] (Current estimates in the ICTY’s Karadzic case indicate an
end-date for that case of June 2014; while there is an estimated end-date for the ICTR’s Karemera et al.
case of December 2013, note that closure would not happen immediately after the end of the case).

4 EXTRAORDINARY CHAMBERS IN THE COURTS OF CAMBODIA FREQUENTLY ASKED QUESTIONS, http:/
www.eccc.gov.kh/english/faq.view.aspx?doc_id=48 (last visited June 30, 2010) (This potential for a date
extension is indicated on the website of the court); Agreement between the United Nations and the
Lebanese Republic on the establishment of a Special Tribunal for Lebanon, S.C. Res. 1757, art. 21, U.N.
Doc. S/Res/1757 (May 30, 2007) (“[T]he Agreement shall remain in force for three years from the date
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The establishment of temporary international criminal tribunals has given rise
to complex legal, technical, and political questions regarding the legal and practi-
cal obligations that continue after closure. These obligations are usually referred
to as “residual issues” or “residual functions.” This article will begin by discuss-
ing four central residual functions. The first residual function relates to the trials
of fugitives. The ICTY, ICTR and SCSL have indicted individuals who have not
yet been captured. The international community is currently planning for what
will happen to both high-level and lower-level fugitives caught after the physical
closure of these tribunals. The second residual function is the protection of vic-
tims and witnesses. There are a large number of individuals who are under the
protection of the ICTY, ICTR and SCSL as a result of their assistance to and
testimony before these tribunals. This protection cannot simply end because the
tribunals close their doors, as this would greatly undermine the progress made in
securing the cooperation of victims and witnesses and eliminating impunity. In
addition, it is not hard to imagine that victims and witnesses would stop cooperat-
ing with the ICC if those appearing before other tribunals were harassed, injured
or killed following the closure of the ICTY, ICTR and SCSL. The third residual
function is the supervision of enforcement of sentences. Each of the tribunals has
sentenced many individuals to lengthy prison terms, and these tribunals have a
continuing responsibility to ensure that these sentences are carried out in accor-
dance with international standards. The fourth residual issue is one of the most
hotly debated: the preservation, protection, and provision of controlled access to,
the tribunal archives. Current debates address how to best provide access to tri-
bunal archives to affected communities, including consideration of where to lo-
cate the tribunal archives.

After discussion of the residual issues facing the time-limited tribunals, this
article will address the residual issues which are also of concern to the ICC.
While the ICC is a permanent institution and therefore does not face the same
residual issues as the ICTY, ICTR and SCSL, it will, at some point, end its
involvement in each of its situation countries and cases. As it does so, the ICC
will face some of the same residual issues as the time-limited tribunals. For
example, the ICC will need to address how it will continue to provide victim and
witness protection once it closes its field office(s) in the situation country. The
ICC will also need to consider how to provide continued access to public archival
information to the affected populations, without necessarily assuming that they
have internet access or can travel to the ICC’s headquarters in The Hague,
Netherlands.

This article concludes that the ICC’s planning for its own residual issues can
be assisted by considering the lessons learned from similar planning for the
ICTY, ICTR and SCSL. Specifically, the ICC may benefit by keeping a field
presence in or near the affected communities in the years following the comple-
tion of its investigations and cases in a situation country. This field presence can
continue witness protection work and provide access to public archival informa-

of commencement of functioning of the Tribunal and that the Parties will, in consultation with the Secur-
ity Council, review the progress of the work of the Tribunal.”).
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tion. In so doing, the ICC can also help to protect its legacy. Proper “comple-
tion” planning by the ICC for its situation countries and cases is important: just
as for the ICTY, ICTR and SCSL, if the ICC simply terminates operations and
walks away from a situation country, the positive effects of its work could be
undermined and future cooperation by witnesses and others with the Court (in-
cluding in other situations countries) could be jeopardized.

II. Residual Issues Facing the ICTY, ICTR and SCSL

Due to their judicial nature, the ICTY, ICTR and SCSL cannot simply cease
operations once their current trial and appeals activities are completed. The
tribunals have continuing legal and practical obligations that must be addressed
at the point of closure and for years into the future. The four main residual issues
are explored in this section: trial for indicted fugitives, ongoing protection for
victims and witnesses, supervision of enforcement of sentences and management
of archives. In addition, other residual functions are briefly mentioned, including
review of judgments and assistance to national authorities.

A. Trials for Fugitives and Referral of Cases to National Jurisdictions

What should be done with those individuals who have been indicted by the
time-limited tribunals but who still remain at large at the time of the closure of
the ICTY, ICTR and SCSL? The Security Council and the tribunals have clearly
articulated their common position: there can be no impunity for fugitives.> The
Council has indicated that high-level fugitives will be tried at the international
level, if caught.5 These high-ranking accused are, for the ICTY, Ratko Mladi¢
and Goran HadZi¢, and for the ICTR, Augustin Bizimana, Félicien Kabuga and
Protais Mpiranya.” The cases of lower-level accused are to be referred to domes-
tic jurisdictions.®8 The Special Court for Sierra Leone has one indictee who has
not yet been brought to justice, Johnny Paul Koroma. Koroma is suspected to
have died in Liberia in 2003, but his indictment remains open absent proof of his

5 The Secretary-General, Report of the Secretary-General on the administrative and budgetary as-
pects of the options for possible locations for the archives of the International Criminal Tribunal for the
Former Yugoslavia and the International Criminal Tribunal for Rwanda and the seat of the residual
mechanism(s) for the Tribunals, para. 74, U.N. Doc. $/2009/258 (May 21, 2009) [hereinafter The Secre-
tary-General Report] (on the views of the Security Council’s Informal Working Group on Intemational
Tribunals); ICTY Letter, supra note 3, para. 88 (on the views of the ICTY); Letter from the President of
the International Criminal Tribunal for Rwanda to the President of the Security Council (May 28, 2010),
U.N. Doc. $/2009/687, para. 15 [hereinafter ICTR Letter] (on the views of the ICTR); SpeciaL Court
FOR SIERRA LEONE, SIXTH ANNUAL REPORT OF THE PRESIDENT OF THE SPECIAL COURT FOR SIERRA
Leone: JUNE 2008-May 2009 51 (2009) [hereinafter SCSL ReporT] (on the views of the SCSL).

6 Letter from the Chargé d’affaires a.i. of the Permanent Mission of Austria to the President of the
Security Council, para. 15, U.N. Doc. 5/2009/687 (Dec. 31, 2009) [hereinafter Chargé d’affaires].

7 The Secretary-General Report, supra note 5, para. 18; ICTR Letter, supra note 5, paras. 23, 24 and
Annexes 2 and 3 (note that The Secretary-General Report refers to four high-level accused among 13
ICTR fugitives. Since the report was issued, two fugitives were caught and transferred to the ICTR,
reducing the number of fugitives to 11. One of these fugitives was high-level accused Idelphonse
Nizeyimana).

8 Chargé d’affaires, supra note 6, para. 15.
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death.® In May 2008, the Special Court’s judges amended the SCSL Rules of
Procedure and Evidence to allow the Koroma case to be referred for trial in
another jurisdiction.!® The SCSL is currently considering its transfer to a compe-
tent national jurisdiction.'!

In order to be able to hold fugitives accountable, the tribunals’ residual mecha-
nisms will need to continually track fugitives and seek cooperation from states
and organizations for their arrest and transfer. If a fugitive is captured, the rele-
vant residual mechanism must be able to quickly transform into a functioning
criminal tribunal. Specifically, the tribunal must be able to try a high-level ac-
cused, or in the case of a lower-level accused, refer the case to a ready and
willing domestic jurisdiction, in a state in the territory of which the crimes were
committed or in which the accused was arrested or which has jurisdiction and is
willing and adequately prepared to accept the case.'2 If the latter course is taken,
the residual mechanism must also be able to monitor the referred case to ensure
that it meets international standards.!> The latter option mainly affects the ICTR,
which currently has eight lower-level fugitives.!* However, it is not clear if this
is a realistic option. To date, the Prosecutor of the ICTR has attempted to refer
lower-level cases to domestic jurisdictions, especially Rwanda, but has not been
successful.!> The Prosecutor has also indicated that he intends to continue to
seek the referral of fugitives not deemed necessary to try at the international level
but has “indicated difficulties in finding States willing and adequately prepared
to accept these cases.”!® This residual function could persist for decades, de-
pending on the lifespan of the fugitives and how long they remain at large.

B. Protection of Victims and Witnesses and Contempt Trials

One of the most crucial issues relating to residual functions is the need to
ensure continued protection of victims and witnesses (and, in some instances,

9 War Crimes Court Probes Death Report, BBC News, Jun. 16, 2003, http:/news.bbc.co.uk/2/hi/
africa/2992462.stm (reporting on Koroma’s suspected death); Tracey Gurd, The Open Society Justice
Initiative, Stephen Rapp, Special Court Chief Prosecutor Answers your Questions, Part II (Sep. 2, 2009),
http://www charlestaylortrial.org/2009/09/03/stephen-rapp-special-court-chief-prosecutor-answers-your-
questions-part-ii/ (reporting that Koroma’s death has not been definitively proven by the Office of the
Prosecutor, so the indictment remains active).

10 Special Court for Sierra Leone Rules of Procedure and Evidence, Rule 11bis, http://www.sc-sl.org/
LinkClick.aspx fileticket=YNjqn5TIYKs%3d&tabid=176 [hereinafter SCSL Rules of Procedure].

11 SCSL Report, supra note 5, at 51.

12 International Criminal Tribunal for Rwanda Rules of Procedure and Evidence, Rule 11bis, U.N.
Doc. ITR/3/Rev.19 (2009), [hereinafter ICTR Rules of Procedure]; International Criminal Tribunal for
the Former Yugoslavia Rules of Procedure and Evidence, Rule 11bis, UN Doc. IT/32/Rev.44 (2009)
[hereinafter ICTY Rules of Procedure]; SCSL Rules of Procedure, supra note 10, at Rule 11bis (noting
that the SCSL Rules only provide for referral to “a State having jurisdiction and being willing and
adequately prepared to accept such a case”).

13 The Secretary-General Report, supra note 5, paras. 33-34 (international standards include, for ex-
ample, the rights of the accused to a fair trial and safety from the imposition of the death penalty).

14 ICTR Letter, supra note 5, paras. 54, 59.

15 Letter from the President of the International Criminal Tribunal for Rwanda to the President of the
Security Council (May 14, 2009), U.N. Doc. $/2009/247, paras. 29, 69.

16 The Secretary-General Report, supra note 5, para. 35.
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their dependents) who have appeared before the ICTY, ICTR and SCSL.!” Many
of these individuals put their lives, and the lives of their immediate family mem-
bers, at risk by providing evidence to the time-limited tribunals. If there is an
interruption or an arbitrary stoppage of this protection due to the closure of the
tribunals, these witnesses and their families may again be at risk for harassment,
injury or death. A failure to provide uninterrupted protection not only puts wit-
nesses at risk and damages the credibility of the tribunals, it also endangers the
work of other existing tribunals, such as the ICC, and any future time-limited
tribunals.!® Witnesses will be less likely to assist the ICC or other tribunals if
they have heard that witnesses were put at risk following the closure of the ICC’s
operations in a situation country or of the time-limited tribunals.

Currently, judges of the ICTY, ICTR and SCSL issue orders for the protection
of victims or witnesses during the proceedings of a case, and these orders may be
revisited as needed.!® This protection can range from non-disclosure to the pub-
lic of identifying information about a victim, witness, or their relatives; expung-
ing names and identifying information from the tribunals’ public records; hearing
witnesses in closed session; and assigning pseudonyms; to physical relocation of
a witness and his or her family to another country (for example, insider wit-
nesses).2° These orders are implemented through the work of the Registry of
each tribunal.2! There are more than 1,400 ICTY witnesses and 2,300 ICTR
witnesses subject to protective orders.2? The Office of the Prosecutor may also
carry out protective measures for the purpose of investigations and trials (such as
for informants and their families).?3

Residual mechanisms for the ICTY, ICTR and SCSL will need to be able to
carry out all of these judicial and administrative tasks after the closure of these
tribunals. In doing so, the mechanism will, inter alia: (1) keep track of the vic-
tims and witnesses to inform them of relevant developments (such as the release

17 Int’] Ctr. for Transitional Justice & The Univ. of W. Ont. Faculty of Law, Report of the Residual
Issues Expert Meeting on Planning for Residual Issues for International and Hybrid Criminal Tribunals
(2007), para. 5, available at http://www ictj.org/static/Prosecutions/ICTJ_ResidIssues_2010rp_Final.pdf
[hereinafter Expert Meeting Report]; see also Cecile Aptel, Planning for Residual Issues and Mecha-
nisms for International and Hybrid Criminal Tribunals: Briefing Paper 4 (2007).

18 Expert Meeting Report, supra note 17, para. 5; The Secretary-General Report, supra note 5, para.
29.

19 Statute of the International Criminal Tribunal for the Former Yugoslavia, U.N. SC Res. 827 U.N.
Doc. S/Res/827 (1993), 32 L.L.M. 1159, 1184-85 [hereinafter ICTY Statute]; Statute of the International
Criminal Tribunal for Rwanda, U.N. SC Res. 955, U.N. Doc. S/Res/955 (1994), 33 1.L.M. 1598, 1608,
1610 (1994) [hereinafter ICTR Statute); SCSL Rules of Procedure, supra note 10, at Rule 75.

20 The Secretary-General Report, supra note 5, paras. 26, 28 (stating that the ICTY has “concluded
13 agreements under which States accept in principle to consider the relocation of witnesses to their
country”).

21 Annex to the Agreement between the United Nations and the Government of Sierra Leone on the

Establishment of a Special Court for Sierra Leone, art. 16(4), Jan. 16, 2002, 2178 U.N.T.S. 138 [hereinaf-
ter SCSL Statute]; The Secretary-General Report, supra note 5, para. 27.

22 The Secretary-General Report, supra note 5, para. 28 (as of May 2009— this number is likely to
have increased in the interim).

23 Id. para. 25.
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of a convicted person);2* (2) keep track of the observance and variation of the
protective measures;25 (3) address requests for assistance with respect to existing
protective measures or new measures requested in a trial of a captured fugitive or
other residual proceeding;2¢ (4) serve as a contact point for states in which vic-
tims and witnesses have been relocated;2? (5) monitor and assess threats to ensure
that protective measures for specific witnesses remain effective, or have a third
party do so, and revise protective orders as necessary;?® and (6) review the neces-
sity for continued relocation of witnesses and assist with their transfer to another
state if relocation is no longer required.?®

After the physical closure of the ICTY, ICTR and SCSL, court orders must
continue to be respected, including those related to the protection of victims and
witnesses. Should a victim or witness be threatened, he or she must be able to
rely on the residual mechanism for continued protection and investigation of the
threat, and launch, if necessary, of proceedings for contempt. This is crucial to
ensuring both the safety of victims and witnesses and the integrity of the tribu-
nals’ work. Under the Rules of Procedure and Evidence of the tribunals, each
tribunal may hold in contempt anyone who knowingly and willfully interferes
with the administration of justice.3® The residual mechanisms must be provided
with similar judicial powers.>! The victim and witness protection residual func-
tion, including the ability to hold contempt proceedings, will be required for
many years and could last for the lifetime of any particular convicted person,
victim, or witness.32

C. Supervision of Enforcement of Sentences

Residual mechanisms will also be required to monitor and review the
sentences of individuals convicted by the tribunals. The international and hybrid
criminal tribunals do not have their own prisons and thus individuals convicted
by these bodies must serve their sentences in the prisons of willing states. The

24 Gabriél Qosthuizen, Open Society Justice Initiative, The Residual Functions of the UN Interna-
tional Criminal Tribunals of the former Yugoslavia and Rwanda and the Special Court for Sierra Leone:
The potential role of the International Criminal Court, para. 27, (Sept. 30, 2008) (unpublished manu-
script), http://www.iclsfoundation.org/wpcontent/uploads/2009/05/iccpotentialresidualfunctionrole-brief-
ing-paper-icls-to-osji-final-websitero2.doc.

25 The Secretary-General Report, supra note 5, para. 26 (The residual mechanisms may need to issue
varying judicial protection orders if, for example, national immigration authorities request access to in-
formation because a protected person seeks asylum or immigration to that country).

26 Qosthuizen, supra note 24, para. 27.
27 Hd.
28 Id.
29 Id

30 ICTY Rules of Procedure, supra note 12, at Rule 77; ICTR Rules of Procedure, supra note 12, at
Rule 77; SCSL Rules of Procedure, supra note 10, at Rule 77.

31 The Secretary-General Report, supra note 5, paras. 23-24. There have been many motions for
contempt at the ICTY and ICTR and it can be expected that a residual mechanism would also face such
motions.

32 Qosthuizen, supra note 24, para. 9 (such protection could, in certain circumstances, last beyond the
lifetime of a convicted person (for example, if retaliatory threats stem from that person’s family).
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ICTY, ICTR and SCSL have entered into sentence enforcement agreements with
a number of states.>> The Statutes of the ICTY, ICTR and SCSL state that
sentences of imprisonment are to be served in accordance with the applicable
laws of the state in which the convicted person is imprisoned, subject to the
supervision of the tribunals.?* This means that if the convicted person is eligible
for pardon, early release or commutation of sentence in the state of imprison-
ment, then the state must notify the tribunal. In the ICTY, ICTR and SCSL, the
President consults with the judges and decides whether or not to grant pardon,
early release or commutation of sentence, “on the basis of the interests of justice
and the general principles of law.”3> In making a decision, the President takes
into account “the gravity of the crime or crimes for which the prisoner was con-
victed, the treatment of similarly situated prisoners and the prisoner’s demon-
strated rehabilitation, as well as any substantial cooperation of the prisoner with
the Prosecutor.”?¢ A May 2009 report of the Secretary-General noted that, of 39
applications for early release submitted to date, the ICTY President granted 22,
while the 6 applications submitted to date at the ICTR were all denied.3” Thus,
the residual mechanisms for these tribunals will need to be able to provide for
such consultation and Presidential decision-making on an ongoing basis.

The residual mechanisms for the ICTY, ICTR and SCSL will also need to
provide supervision of the prison conditions for all convicted persons, to ensure
that they meet international standards. In many of the sentence enforcement
agreements entered into with the States, the ICTY, ICTR and SCSL have en-
trusted the International Committee of the Red Cross with the task of conducting
regular and unannounced visits to the prisons, and presenting confidential reports
on their findings.?® It is expected that similar arrangements will continue with
the residual mechanisms of the tribunals. Other responsibilities under this
residual function include: negotiating enforcement agreements with states (for
example, with respect to the conviction of a captured fugitive); transferring con-
victed individuals to the state of enforcement or from one state of enforcement to
another; making arrangements for the relocation of a prisoner once he or she has
served the sentence; and, in the case of death while serving sentence, arranging to
repatriate the body of the deceased person.3®

33 The Secretary-General Report, supra note S, para. 39 (referring to sentence enforcement agree-
ments entered into with the ICTY and ICTR); SpeciaL COURT FOR SIERRA LEONE HOMEPAGE, http://
www.sc-sl.org/HOME/tabid/53/Default.aspx (click on “Documents” tab and then scroll down to “Sen-
tence Enforcement Agreements.” Referring to sentence enforcement agreements entered into by Finland,
Rwanda, Sweden and the United Kingdom with the SCSL).

34 ICTY Statute, supra note 19, art. 27; ICTR Statute, supra note 19, art. 26; SCSL Statute, supra
note 21, art. 22.

35 ICTY Statute, supra note 19, art. 28; ICTR Statute, supra note 19, art. 27; SCSL Statute, supra
note 21, art. 23.

36 The Secretary-General Report, supra note 5, para. 37.
37 1d

38 Id. para. 39; Amended Agreement on the Enforcement of Sentences of the Special Court for Sierra
Leone, Spec. Ct. of Sierra Leone-Rwanda, art. 6, Jan. 16, 2002, available at http://www .sc-sl.org/Link
Click.aspx fileticket=WNTKRbIUNNc%3d&tabid=176 (last visited Oct. 11, 2010).

39 The Secretary-General Report, supra note 5, para. 38.
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This residual function will likely need to be exercised for many decades. For
example, the ICTY has sentenced Milomir Staki¢ to 40 years,*® the ICTR has
sentenced Juvénal Kajelijeli to 45 years,4' and the SCSL has sentenced Issa Has-
san Sesay to 52 years of imprisonment.2

D. Management of Archives

The fourth residual issue is the preservation and protection of the archives of
the ICTY, ICTR and SCSL. The tribunals hold and manage vast amounts of
public and confidential records, evidence, data and other materials in paper, elec-
tronic, audio, video, physical and other formats. There are two main reasons why
the archives must be carefully preserved and protected indefinitely. First, the
archives will be required to conduct all of the other residual functions, such as
trials of captured high-level fugitives, victim and witness protection and sentence
enforcement monitoring.#*> Second, the archives will also be used, in the future,
for research, for the preservation of memories and for education (including the
prevention of historical revisionism).#* The archives are not only a set of docu-
ments for the tribunals: they also constitute a historical record for Sierra Leone-
ans, Rwandans, and the people of the states of the former Yugoslavia.

The management of the tribunals’ archives as a residual function is complex.
The tribunals’ records are both public and confidential. Confidential records in-
clude transcripts of closed trial sessions, documents containing identifying infor-
mation and information provided to the Prosecutor on a confidential basis (which
cannot be disclosed without the consent of the person or entity providing the
initial information).#5 Over time, certain records may be declassified and made
publicly available.#¢ While confidential records must be kept separate from pub-
lic records and under strict security conditions, the principle of archival integrity
requires that public and confidential documents remain in the same location and
not be transferred to separate locations.#” Thus, the management of the archives
following the closure of the time-limited tribunals must simultaneously preserve
all relevant material — public and confidential — as well as protect the confidential
material (and therefore, the protected victims and witnesses), and provide varying
levels of access to officials of the residual mechanisms (including judges, Prose-

40 Prosecutor v. Stakié, Case No. IT-97-24-A, Judgment, at 142 (Int’l Crim. Trib. for the Former
Yugoslavia March 22, 2006).

41 Prosecutor v. Kajelijeli, Case No. ICTR-98-44A-A, Judgment, at 119 (Int’l Crim. Trib. for
Rwanda May 23, 2005).

42 Prosecutor v. Sesay, Case No. SCSL-04-15-A, Judgment, at 480 (Spec. Ct. for Sierra Leone Oct.
26, 2009).

43 The Secretary-General Report, supra note 5, paras. 54-55.
44 Id. para. 42.

45 Id. para. 43.

46 Id,

47 Id. paras. 43, 195.
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cutors, Registrars, respective staff members and defense counsel),*® as well as
other relevant individuals such as state officials pursuing domestic prosecutions,
academic researchers, affected populations and others.*® Of course, the residual
mechanisms will generate more archives due to their work, especially if there are
trials of high-level captured fugitives.>°

One contentious issue has been where to locate the archives of the tribunals.
The dual nature of the archives — as working documents for officials of the
residual mechanisms and as documents intended to preserve memories and pro-
mote education - creates difficulties if the work of the residual mechanism is in
one jurisdiction and the affected population is in another. For example, if the
SCSL residual mechanism is hosted by the Special Tribunal for Lebanon in the
Netherlands,>! then it makes sense for the archives to be in the Netherlands in
order for SCSL officials to access them. On the other hand, locating the archives
in Europe could make it difficult for Sierra Leoneans to access the documents.
One potential solution would be to have an information center with copies of
relevant public documents in Sierra Leone.>?

While the need to preserve archives for tribunal residual functions will last
until the death of the longest-serving convicted person or the longest-living pro-
tected victim or witness, the need to preserve records and materials for historical,
research, policy, academic and other related purposes is virtually unending. The
management of the ICTY, ICTR and SCSL archives could therefore prove to be
one of the most difficult residual functions.

E. Other Residual Functions (Review of Judgments, Assistance to National
Authorities)

The residual functions outlined above can be supplemented with other, less
obvious but also important, residual functions. The Statutes of the ICTY, ICTR

48 Jd. para. 54 (noting that “[JJudges, Prosecutors, Registrars, respective staff members and defense
counsel are the primary users of the Tribunal’s records and gain value from them).

49 Id. para. 59 (“victims, witnesses and their families, the populations of the affected countries,
[glovernment officials, other international tribunals and courts, such as the International Criminal Court,
journalists, historians, legal researchers, political scientists and persons interested in memorializing an
event or creating educational materials” should all be provided access to the material).

50 Id. para. 58.

51 The SCSL’s Charles Taylor Trial is currently being hosted by the Special Tribunal for Lebanon.
See Special Tribunal for Lebanon, “Courtroom for Special Tribunal to Host Taylor Trial (May 17, 2010),
http://www stl-tsl.org/sid/189 [hereinafter Special Tribunal] (The Special Tribunal for Lebanon has indi-
cated openness to hosting the SCSL’s residual mechanism). See Giorgia Tortora, The Special Tribunal
for Lebanon and the Discussion on Residual Mechanisms, 104 AM. Soc’y INT'L L. Proc. (forthcoming
2010).

52 The idea of supplementing tribunal archives with regionally based information centers has been
discussed within the Security Council’s Informal Working Group on International Tribunals, but the
creation of such information centers is not considered by Council members to be a residual issue (rather,
it is considered a legacy issue). See Anne Joyce, The Role of States in the Closure of the International
and Hybrid Criminal Tribunals, in Getting to Closure: Winding Up the International and Hybrid Crimi-
nal Tribunals, 104 AM. Soc’y INT'L L. Proc. (forthcoming 2010). The May 2009 Report of the Secre-
tary-General discusses the creation of information centers, such as those that already exist in various
districts in Rwanda (currently funded by the European Union, ICTR and Government of Rwanda). See
The Secretary-General Report, supra note 5, paras. 235-37.
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and SCSL provide that, where a new fact is discovered which was not known at
the time of the trial or appeals proceedings, and which may have been a decisive
factor in reaching the judgment, the convicted person or the Prosecutor may sub-
mit an application for review of the judgment.>® For the Prosecutor, this right is
limited to a period of 12 months after the delivery of the judgment.>* For the
convicted person, this right does not have a time limit. This open-ended right is
linked to the possibility that evidence exonerating convicted individuals could be
discovered (for example, in state archives) decades after conviction by the tribu-
nal. The Tribunals consider the review of judgments to be an essential residual
function, the unavailability of which would impinge on the rights of the con-
victed individuals.5> This residual function must be available for the lifespan of
the convicted individuals.

Another residual function is the provision of assistance to national and interna-
tional authorities. The tribunals respond to requests for assistance from national
authorities such as immigration departments and domestic prosecutors, and from
United Nations agencies. The ICTY and ICTR consider this assistance to be
essential “to maintain the ability of the national legal systems to prosecute those
not subject to proceedings before the Tribunals.”>¢ In order to assist the national
authorities, a decision may be needed to vary a protective order for a protected
witness.>” This residual function will be required for at least the next three or
four decades because domestic prosecutions or other domestic action (such as
citizenship revocation) related to the conflicts in Rwanda, Sierra Leone and the
former Yugoslavia may take place many years from now.>®

There are other potential residual functions that have been identified by com-
mentators, such as: assistance in return of proceeds of crime,>® compensation to
victims,®® preventing double jeopardy in future domestic proceedings,®! fulfill-
ment of the continuing prosecutorial duty to disclose exculpatory material to the
defense®? and continuing human resources obligations.®> Like the functions de-
scribed above, each of these functions could potentially be required for decades.

53 ICTY Statute, supra note 19, art. 26; ICTY Rules of Procedure, supra note 12, at Rules 119-21;
ICTR Statute, supra note 19, art. 25; ICTR Rules of Procedure, supra note 12, at Rules 120-23; SCSL
Statute, supra note 21, art. 21(2); SCSL Rules of Procedure, supra note 10, at 120-22.

54 ICTY Rules of Procedure, supra note 12, at Rule 119; ICTR Rules of Procedure, supra note 12, at
Rule 120; SCSL Rules of Procedure, supra note 10, at Rule 120.

55 The Secretary-General Report, supra note S, para. 32.
56 Id. para. 40.
57 Id.

58 Such a time delay is not unheard of. For example, Canada launched a domestic prosecution in
1987 against an individual alleged to have committed war crimes during World War II. R. v. Finta,
[1994] 1 S.CR. 701 (Can.).

59 Qosthuizen, supra note 24, para. 46.

60 Jd.

61 Expert Meeting Report, supra note 17, para. 10.
62 Qosthuizen, supra note 24, para. 43.

63 VALERIE OOSTERVELD & TRACEY GURD, SPECIAL COURT FOR SIERRA LEONE RESIDUAL IssuEs
ExperT GrROUP MEETING, THE SPECIAL COURT FOR SIERRA LEONE: OPTIONS FOR ADDRESSING RESIDUAL
FuncTions AFTER PHysicaL CLosure 6 (Feb. 21, 2008).
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III. The International Criminal Court and Residual Issues

There are two ways in which residual issues of the time-limited international
and hybrid criminal tribunals touch upon the ICC. First, the ICC is currently
being considered as a possible host for one or more of the residual mechanisms
created to implement ICTY, ICTR, or SCSL residual issues. Second, the ICC is
going to face residual issues itself as it completes its work on specific cases and
in specific countries; therefore, it may be able to learn from the experiences of
the time-limited tribunals. Similarly, if residual issues are not adequately ad-
dressed for the time-limited tribunals, these failures could have a negative impact
upon the ICC’s work.

A. The ICC as a Possible Host of Residual Mechanisms

Turning to the first issue, the ICC is being discussed as a possible future host
institution for the joint ICTY-ICTR or SCSL residual mechanism. Initially, some
states that were considering the question of how to address the ICTY, ICTR and
SCSL’s residual issues, raised the possibility of simply incorporating them into
the role and function of the ICC, such that the ICC would perform all of the
residual functions in its own name.%* One can understand why this idea would be
quite attractive as a potential solution: the ICC is permanent; it has jurisdiction
over the same general types of crimes as the time-limited tribunals (genocide,
crimes against humanity and war crimes); and it contains experts who understand
how to track fugitives, oversee sentence enforcement, protect witnesses and pre-
serve and protect archives. However, almost immediately, it became apparent
that the residual functions of the time-limited tribunals could not simply be
folded into those of the ICC. The ICC is a treaty body created by the Rome
Statute of the ICC.65 In contrast, the ICTY and ICTR were established by the
UN Security Council,¢ and the SCSL was created through an agreement between
the UN Secretary-General and the Government of Sierra Leone.S” Thus, each of
the time-limited tribunals has a different legal mode of creation. There are also
other legally important differences between the ICC and the time-limited tribu-
nals. The ICC has different temporal and geographic jurisdiction than the time-
limited tribunals;58 some of the crimes are defined differently in the Rome Stat-

64 See U.N. SCOR, 5697th mtg. at 16-17, U.N. Doc. S/PV.5697 (June 18, 2007) (Statement by Mr.
Arias (Pan.)).

65 The Rome Statute of the ICC required 60 ratifications in order to enter into force. See Rome
Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9, art. 126 (July 17, 1998) [hereinaf-
ter Rome Statute of the ICC}, 37 I.L.M. 1002, 1068 (1998).

66 See generally ICTY Statute, supra note 19 and ICTR Statute, supra note 19.

67 See generally SCSL Statute, supra note 21.

68 See Rome Statute of the ICC, supra note 65, art. 126 (The ICC’s temporal jurisdiction began on
July 1, 2002, whereas the jurisdiction of the ICTY began in 1991, the ICTR in 1994 and the SCSL in
1996); see also INTERNATIONAL CRIMINAL CourT, ABouT THE CouRT, http://www2.icc-cpi.intMenus/
ICC/About+the+Court/ (last visited Oct. 15, 2010); ICTY Statute, supra note 19, art. 1; ICTR Statute,

supra note 19, art. 1; SCSL Statute, supra note 21, art. 1; see also Rome Statute of the ICC, supra note
65, arts. 12-13 (The ICC’s jurisdiction extends to States Parties, and to countries or situations referred by
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ute than in the time-limited tribunals;%® some of the states with deep interests in
the time-limited tribunals are not States Parties to the Rome Statute;’° and the
procedures used by each of the time-limited tribunals differ from those of the
ICC.7! In order to address these crucial differences, the ICC’s Rome Statute and
other instruments would need to be amended.

The changes required for the ICC to perform residual ICTY, ICTR or SCSL
residual functions in its own name would go beyond relatively straightforward
amendments of “an exclusively institutional nature” permitted by article 122.72
Rather, amendments under article 121 — the general amendments provision -
would be required. These amendments require consensus among the ICC States
Parties or, failing that, approval by a two-thirds majority with entry-into-force
occurring one year after instruments of ratification or acceptance have been de-
posited by seven-eighths of the States Parties.”’? If the crime provisions of the
Rome Statute are amended, then there is a slightly different mode of entry-into-
force.’ Article 121 creates a high threshold for entry-into-force of substantive
amendments. This complexity,”> combined with the fact that there is unlikely to
be any appetite in the near future among ICC States Parties to consider the kinds
of amendments required to transfer ICTY, ICTR or SCSL residual issues to the
jurisdiction of the ICC,”¢ makes complete absorption by the ICC of residual func-

the UN Security Council. A non-State Party may also lodge a declaration accepting jurisdiction under
art. 12(3)).

69 ICTR Statute, supra note 19, art. 3; Rome Statute of the ICC, supra note 65, art. 7 (for example,
the ICTR Statute requires an overarching element of discrimination on national, political, ethnic, racial or
religious grounds in all crimes against humanity, while the Rome Statute does not).

70 For example, the United States is a strong supporter of the ICTY, ICTR and SCSL, but is not a
State Party to the Rome Statute of the ICC.

71 International Criminal Court, R. PrRoc. & Evip., paras. 121-26, available at http://www.icc-cpi.int/
NR/rdonlyres/F1IEOAC1C-A3F3-4A3C-B9A7-B3E8B115E886/140164/Rules_of_procedure_and_Evi-
dence_English.pdf (The Rules of Procedure and Evidence of the ICTY, ICTR and SCSL differ slightly
from each other, but differ significantly in many respects from the Rules of Procedure and Evidence of
the ICC. For example, the ICC’s Rules cover a procedure called a “confirmation of charges™ hearing that
is not a procedure used by any of the time-limited tribunals).

72 Rome Statute of the ICC, supra note 65, art. 122 (covering amendments to provisions of an institu-
tional nature, which may be proposed at any time and which, if adopted, enters into force for all States
Parties).

73 Id. arts. 121(3), (4).

74 Id. art. 121(5) (under the amendment procedure for the crime provisions, amendments enter into
force only for those States parties which accept the amendment through deposit of instruments of ratifica-
tion or acceptance. For those States Parties which do not accept the amendment, “the Court shall not
exercise its jurisdiction regarding a crime covered by the amendment when committed by that State
Party’s nationals or on its territory.”).

75 INTERNATIONAL CENTER FOR TRANSITIONAL JUSTICE ,UNIVERSITY OF WESTERN ONTARIO FacuLTy
OF Law, PERMANENT MissioN oF CANADA TO THE UNITED NATIONS, FINAL REPORT OF THE EXPERT
GROUP MEETING ON “CLOSING THE INTERNATIONAL AND HYBRID CRIMINAL TRIBUNALS: MECHANISMS TO
ADDRESS REsibuAL Issugs,” (Mar. 24, 2010) [hereinafter Report on Closing the Int’l Tribunals], availa-
ble at http:/lwww ictj.org/static/Prosecutions/ICTJ_ResidIssues_2010rp_Final.pdf.

76 See Review Conference of the Rome Statute of the International Criminal Court, Kampala,
Uganda, May 31-June 11, 2010, Amendments to Article 8 of the Rome Statute, RC/Res.5 (Jun. 16, 2010)
and Review Conference of the Rome Statute of the International Criminal Court, Kampala, Uganda, May
31-June 11, 2010, The Crime of Aggression, RC/Res.6 (Jun. 28, 2010) (amendments were made to the
Rome Statute to extend the war crimes provision to prohibit the use of certain weapons during non-
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tions unrealistic. Similar complexities exist for options such as transferring only
some of the residual issues to the ICC, outsourcing some residual functions to the
ICC, or having ICC personnel double- or multi-hatting (performing functions
both as ICC personnel and as ICTY, ICTR and/or SCSL personnel).””

Attention has since shifted to whether the ICC’s facilities could be used to
perform some or all of the residual functions for the time-limited courts. For
example, could the ICC’s facilities be used to provide courtroom, detention or
archiving space for the ICTY, ICTR or SCSL’s residual mechanisms to perform
their functions? This has been described as a feasible option for ICC involve-
ment.”8 There is already precedent in place for this option — the SCSL used the
ICC’s facilities from mid-2006 until May 2010 for the trial of Charles Taylor.”®
Under the SCSL’s agreement with the ICC, the SCSL reimbursed the ICC for its
use of the ICC’s facilities, services and support.8® Thus, perhaps a similar ap-
proach could be used for the ICTY, ICTR or SCSL’s residual mechanism. The
ICC’s Assembly of States Parties has indicated a willingness to consider this
option. In November 2009, the ICC’s Assembly adopted a resolution
“[e]ncourag[ing] the Court to continue the dialogue with other international
courts and tribunals to assist with their planning on residual issues and to report
to the Assembly of States Parties on this dialogue.”®! This issue was addressed,
for example, at a February 2010 expert group meeting in New York on “Closing
the International and Hybrid Criminal Tribunals: Mechanisms to Address
Residual Issues”.82 Furthermore, in March 2010, the President of the ICC met
with the United Nations Under-Secretary-General for Legal Affairs, Patricia

international armed conflict and to adopt a definition and modalities for the exercise of jurisdiction over
the crime of aggression.) There was some discussion that the next Review Conference would likely take
place in seven years, by which all of the time-limited international and hybrid criminal tribunals would
be closed.

77 Qosthuizen, supra note 24, at 13-18.

78 Coalition for the International Criminal Court, Residual Functions and the ICC 3, 9 (Aug. 30,
2007) [hereinafter CICC Non-paper] (categorized as a “non-paper” that was not published on the CICC
website, on file with the Loyola University Chicago International Law Review).

79 United Nations, The situation in Sierra Leone, UN. SC Res. 1688, UN SCOR 61st sess., 5467th
mtg., U.N. Doc. S/Res/1688 (2006) para. 3 (nothing that the SCSL used the ICC facilities for the Taylor
trial); see also International Criminal Court, Memorandum of Understanding regarding Administrative
Arrangements between the International Criminal Court and the Special Court for Sierra Leone, 1CC
Doc. ICC-PRES/03-01-06, (April 13, 2006) [hereinafter SCSL-ICC Agreement], available at http://
www.icc-cpi.int/NR/rdonlyres/66 184EF8-E181-403A-85B8-3D07487D1FF1/140161/ICCPRES030106_
en.pdf; see also Special Tribunal, supra note 51 (noting that the Taylor trial was moved to the facilities of
the Special Tribunal for Lebanon when the ICC’s trial docket became heavier than it had been in 2006).

80 Qosthuizen, supra note 24, para. 65 (This reimbursement is quite detailed, as it includes all
“clearly identifiable direct and indirect costs that the ICC may incur” including a component for any
depreciation in the value of ICC equipment and property); SCSL-ICC Agreement, supra note 79, arts. 3,
5, 13.

81 International Criminal Court, Strengthening the International Criminal Court and the Assembly of
States Parties, para. 3, ICC-ASP/8/Res.3 (2009).

82 Report on Closing the Int’l Tribunals, supra note 75, at 4 (Participants “noted that it would be
helpful to determine earlier rather than later whether the ICC might play a role with respect to hosting
one or more residual mechanisms, as the ICC’s permanent premises are scheduled to be completed in
2014. The issue of joint administrative tasks and their space requirements ought to be considered and,
ideally, communicated by the end of this year.”).
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O’Brien, to express “the Court’s openness to discussing how it could support the
residual mechanisms and archives of the closing ad hoc tribunals [-] the ICTY
and ICTR.”33

While recognizing the benefits that could emerge from the ICC hosting some
or all of the residual mechanisms for the time-limited tribunals, some commenta-
tors have indicated concern with such an idea. They are worried that the ICC
may not have the capacity to both meet its own needs and provide assistance to
other institutions: “the ICTY, ICTR, and SCSL’s residual functions will likely be
the most demanding in the first few years after they have completed their man-
dates, which[,] according to available estimations of completion strategies, will
coincide with a period when the ICC is engaged in a high volume, and perhaps
continuous, pattern of work.”$4 Thus, they caution that, before the ICC agrees to
host any residual mechanism for the ICTY, ICTR or SCSL, it must determine as
accurately as possible what resources it can realistically offer to these institu-
tions.85 This is why, at a February 2010 expert group meeting, participants dis-
cussed the possibility that the ICC’s permanent premises — which have not yet
been constructed — be planned in such a way that they may accommodate hosting
residual mechanisms.8¢ This concern regarding the capacity of the ICC to host
other institutions is echoed in the recent experience of the SCSL. Under the
SCSL-ICC agreement, the ICC’s own requirements take priority over those of the
SCSL.37 Thus, as the ICC became busier, the SCSL’s Taylor trial had to reduce
its use of one of the ICC’s courtrooms.®® As a result, the SCSL moved the Tay-
lor trial to the facilities of the Special Tribunal for Lebanon in nearby
Leidschendam.8?

Among other concerns, the ICC is located in The Hague, far from the former
Yugoslavia, Rwanda, and Sierra Leone. If the ICC was used as a hub for the
residual mechanisms of the ICTY, ICTR and SCSL, it may be difficult for those
residual mechanisms to carry out their work in victim protection, sentence en-
forcement, and providing access to the affected populations to the archives.?°
Others reply that some functions could be performed in or near affected societies,
perhaps via satellite or field offices.”' The current discussion within the Security

83 International Criminal Court, Weekly Update #28 at 3 (April 6, 2010), http://www.icc-cpi.int/NR/
rdonlyres/66246BES-CDCB-4895-80FF-F10B2CFF73ED/281720/ed28_eng .pdf.

84 CICC Non-paper, supra note 78, at 3.

85 Id.

86 Report on Closing the Int’l Tribunals, supra note 75, at 4.
87 SCSL-ICC Agreement, supra note 79, arts. 2(2), 2(3).

88 Prosecutor v. Taylor, Case No. SCSL-2003-01-T, Transcript, at 40486, lines 5-7 (May 3, 2010)
(The time pressures on the SCSL’s Taylor trial are evident in the transcript. For example, in the transcript
of May 3, 2010, the Presiding Judge notes that the Taylor trial needed to adjourn for the day at 1:00 p.m.
as the courtroom was needed for an ICC trial that afternoon).

89 See Special Tribunal, supra note 51.
90 Qosthuizen, supra note 24, para. 42(v).
9N Id.
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Council is to establish one residual mechanism for the ICTY and ICTR, with two
branches, one in Europe (this one could be at the ICC) and one in Africa.®?

On the other hand, commentators also note that, by using ICC facilities for
ICTY, ICTR and/or SCSL residual matters, there may be a reduction in operation
cost.?3 These savings would stem from the fact that the residual mechanisms
would not need to have, among other things, their own courtrooms (including
attendant personnel such as interpreters and security), but could instead use the
ICC’s courtrooms. Similarly, if the residual mechanisms could use the ICC’s
detention facilities and archive space, this would also reduce the need for the
residual mechanism to have and maintain such similar space. The main difficulty
is that, at present, the ICC does not have extra courtroom and archive space.**
The estimated construction completion date of the new ICC premises is 2014,%5
but unless additional space is planned for prior to construction, the same issues
(at least with respect to courtrooms and archives) may arise even after the move.
For example, the ICTY has estimated that, by the end of 2010, its physical
records will require 3,704 shelf meters and electronic records will amount to
8,000 terabytes or more (which require specific server rooms).”® The ICTR has
estimated that, by the end of 2010, its paper records will require 2,336 shelf
meters and digital storage requirements will amount to 1,020 terabytes (also re-
quiring specific server rooms).?” These requirements will clearly necessitate a
great deal of additional physical and digital space.

B. The ICC’s Residual Issues

The ICC will face residual issues even though it is a permanent international
court as opposed to a time-limited court. The ICC will eventually complete its
work in each of the current situation countries: Central African Republic, Demo-
cratic Republic of the Congo, Kenya, the Darfur region of Sudan and Uganda.®
Following the completion of proceedings linked to those situation countries, the
ICC will have continuing obligations to protect victims and witnesses, ensure
enforcement of sentences and allow for access to archives to affected populations
in order to prevent historical revisionism and to facilitate historical research.
Similarly, it will be important for the ICC to protect and promote its legacy in the
situation countries even after the ICC’s field offices have closed their doors.
Thus, as Boas and Oosthuizen point out, the ICC will need to plan for many
‘post-case’ residual issues.?® The Committee on Budget and Finance of the ICC’s
Assembly of States Parties has recognized this, noting that “appropriate consider-

92 Chargé d’affaires, supra note 6, para. 12.

93 Qosthuizen, supra note 24, para. 67; Expert Meeting Report, supra note 17, para. 19.
94 Qosthuizen, supra note 24, para. 67; CICC Non-paper, supra note 78, at 3.

95 Permanent Premises, ICC-ASP/6/Res.1 (2007) para.14.

96 The Secretary-General Report, supra note 5, para. 51.

97 Id.

98 INTERNATIONAL CRIMINAL COURT, SITUATIONS AND Casgs, http://www2.icc-cpi.intMenus/ICC/
Situations+and+Cases/ (last visited Nov. 3, 2010).

99 Boas and Oosthuizen discuss this issue in some detail, by asking these questions:
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ation should be given to the role that the field offices are expected to play and
how, at the conclusion of Court proceedings in a given area, any residual issues
should be handled.”'00

IV. Conclusion: Lessons for the ICC from the Closure of the ICTY,
ICTR and SCSL

Given that the residual mechanisms for the ICTY, ICTR and SCSL have not
yet been established, and the role of the ICC in these mechanisms is still unde-
cided, are there any lessons at this early stage that can assist the ICC? The an-
swer to this question is undeniably “yes.” While the post-World War II
International Military Tribunals in Nuremberg and Tokyo provide little guidance
to the current-day tribunals about, for example, how to address victim and wit-
ness protection obligations, electronic archival needs or fugitive indictments,'°!
the work done to date on the post-closure options for the ICTY, ICTR and SCSL
on these issues has been invaluable. The ICTY, ICTR and SCSL, along with the
Security Council and others, have had to consider how to address the sui generis
scenario of post-closure legal existence and operation. These institutions have not
only clarified the residual issues that must be planned for by the Security Coun-
cil, ICTY, ICTR and SCSL, they have identified issues that must also be consid-

After the completion of trials and appeals, should the Court keep in The Hague the originals of
Registry-registered written evidence and other materials such as physical exhibits that may be
used again in other cases or in post-case proceedings such as reviews? Would the public have
physical access to the non-confidential archive in The Hague, and under what procedure, and
would online web-based access be generally provided? Or should the Court retain copies of
public materials with their originals being transferred to the relevant authorities in the situation
country for archiving and public-memory-related purposes, for example? How and where would
the Court store the originals or copies, as the case may be? Who would be authorifz]ed to declas-
sify Registry-held confidential materials? To which national prosecuting authorities and other
bodies may and should the OTP [Office of the Prosecutor] provide access to OTP-held confiden-
tial materials, and for what purpose and under which procedure? What would be the situation in
relation to materials collected for preliminary investigations that did not result in Pre-Trial
Chamber-authori[z]ed investigations? Who would be responsible for contacting victims and wit-
nesses for whom protected measures were ordered — in some instances many years earlier — by
judges about the possible lifting of those measures? What procedures would the Court have to
follow in relation to reports that someone convicted or acquitted by it is being tried again for the
same conduct at national level? How would the role of the Court change in relation to other
legacy issues such as countering misinformation about completed cases and helping to ensure a
positive and lasting impact on national healing, truth and justice efforts and justice-sector reform
efforts?;
GipEON Boas & GABRIEL QOSTHUIZEN, INTERNATIONAL CRIMINAL LAw SERVICES, Suggestions for Fu-
ture Lessons-Learned Studies: The Experience of Other International and Hybrid Criminal Courts of
Relevance to the International Criminal Court, at 15 n.41, (2010), available at http://www.iccnow.org/
documents/ICLS_REPORT _Lessonslearnedgapsstudy_FINAL.pdf.

100 INTERNATIONAL CRIMINAL COURT ASSEMBLY OF STATES PARTIES, REPORT OF THE COMMITTEE ON
BunGeT AND FINANCE ON THE WORK OF ITS TWELFTH SESSION (May 13, 2009), ICC-ASP/8/5, para. 73.

101" See Kevin Jon Heller, Completion Strategies and the Office of the Prosecutor, LEUVEN CENTRE
rorR GLOBAL GOVERNANCE STub. WORKING Partrs, 7-9 (2009) (describing the relatively abrupt comple-
tion of the International Military Tribunal and the International Military Tribunal for the Far East); see
also Guido Acquaviva, “Best Before the Date Indicated”: Residual Mechanisms at the ICTY, The Legacy
of the International Criminal Tribunal for the Former Yugoslavia, at 4-6, in THE LEGACY OF THE INTER-
NATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUuGOsLAVIA, (Goran Sluiter, Bert Swart & Alexander
Zahar eds.) (forthcoming 2010) (outlining the residual mechanisms put into place for the Nuremberg
Military Tribunals, which provide some interesting lessons learned on archival integrity).

28 Loyola University Chicago International Law Review Volume 8, Issue 1



The International Criminal Court

ered by the ICC in the future (even if the ICC will need to address residual issues
in a somewhat different manner due to the permanent nature of the institution).
Thus, the very fact that individuals and states have considered which obligations
continue past the closure of the time-limited tribunals, will assist the ICC in iden-
tifying ways to provide for its own continuing obligations when a situation
moves from being “live” to being “dormant.”

For example, consider the issue of fugitives. While the ICC is a permanent
institution and therefore does not need to consider how to prosecute fugitives
post-closure, the ICC does need to consider and make policy decisions about
when it will scale down its investigatory and outreach presence in a situation
country in response to a lack of international action on arrest warrants. These
pressures were already evident in the ICC’s eighth session of the Assembly of
States Parties in November 2009, in which there was some corridor discussion
regarding whether the Uganda field office of the ICC might be scaled down due
to lack of action on the arrests of Joseph Kony and other indicted individuals.!02
If the ICC does scale down its presence in a situation country, it must also plan
for future rapid scaling up of investigatory, defense and outreach presence if
fugitives are captured and transferred to the ICC. The ideas arising from the
discussions on how the joint ICTY and ICTR residual mechanism will scale up
using a roster mechanism should be of assistance.!03

How will the ICC continue to protect victims and witnesses in situation coun-
tries after all of the trials are concluded, or in situation countries where lack of
arrests have led to a scaling down of ICC activity and presence? This is the same
difficulty presented to the ICTY, ICTR and SCSL residual mechanisms. For
both the ICC and the time-limited tribunals, the answer will depend on whether
funding is provided for an office in the relevant country. For example, many of
the SCSL’s protected victims and witnesses are located in Sierra Leone. There-
fore, there has been discussion that the SCSL’s residual mechanism will have an
office or focal point person in Freetown, which would make ongoing victim and
witness protection (and assessment of risks) in that country more straightforward
than managing such protection from the Netherlands. The ICTY and ICTR joint
residual mechanism, on the other hand, is not likely to be located in the former
Yugoslavia or Rwanda.194 If the ICC decides to close its field office, it will be in
a similar position to that of the ICTY and ICTR, and will need to rely on regional
coordination, perhaps from field offices in nearby countries. This issue becomes
more difficult if there are no nearby offices. :

102 This discussion was linked, in part, to: International Criminal Court, Report of the Court on the
Enhancement of the Registry’s Field Operations for 2010, (Nov. 4, 2009), ICC-ASP/8/33 para. 11, which
states: “It should be noted that the life span of a field office is dictated by the progress of the Court’s
judicial proceedings in a given situation and/or case. . . . There are various development in a situation
which may trigger a review of operations on the ground and, as a consequence, the scaling up or down of
field offices, such as, for example . . . where arrest warrants have been issued but not implemented for a
number of years.”

103 See The Secretary-General Report, supra note 5, para. 258 for a discussion of the use of rosters.

104 Chargé d’affaires, supra note 6, para. 12.
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A third lesson that the ICC can learn from discussions on how to address
ICTY, ICTR and SCSL residual functions, is to adopt archiving policies from the
beginning of each situation that take into account how the archives will be dealt
with after a situation closure. For example, the ICTY and ICTR did not adopt
common public/confidential security classification systems from the beginning of
their existence. This has made preparing these tribunals’ archives for closure
more difficult. The Special Tribunal for Lebanon has learned from this experi-
ence and has employed an archivist to work on policies to keep track of the
sources of Tribunal documents,'%5 and ensure consistency in the way information
is classified and processed within the different organs.'°¢ Similarly, while it can
be assumed that the ICC will hold the archives of the situations and related cases
at its headquarters in The Hague, the experience of the time-limited tribunals
suggest that a decision should also be made early on as to where copies of public
archival documents should be housed. This should avoid or lessen the kinds of
debates that have taken place around the location of the ICTY and ICTR
archives.1%7

One final lesson that the ICC can extract from the discussions around the
ICTY, ICTR and SCSL residual mechanisms has to do with funding. Unlike the
time-limited tribunals, the ICC is funded through assessed contributions of its
States Parties and its budget is decided each year by the States Parties. This
relieves one major concern that the SCSL continually faces — where funds will
come from to pay for its residual mechanism.!°¢ However, it does not relieve
another potential concern: pressure from or decisions of the States Parties to
eliminate field offices for budgetary reduction purposes once all of the cases in a
situation have been dealt with, or in situations where there is lack of action on
arrest warrants.!%® If such decisions are made, the ICC will need alternative via-

105 The Special Tribunal for Lebanon’s documents currently include not only Tribunal-generated doc-
uments, but also documents from the International Independent Investigation Commission and the Gov-
ernment of Lebanon.

106 Special Tribunal, supra note 51.

107 For example, Bosniak victim groups and some officials from Bosnia and Herzegovina (including
the Mayor of Sarajevo) have requested that the ICTY’s archives be located in Sarajevo or Srebrenica;
however, representatives from Serbia and Croatia have strongly opposed placing the archives anywhere
in the region, fearing for their security, accessibility of the materials and misuse of the materials for
political purposes. See Report of the President on the Conference Assessing the Legacy of the ICTY to
the United Nations, para. 7 (Apr. 27, 2010), available at http://www.icty.org/x/file/Press/Events/100427_
legacyconference_pdt_report.pdf (last visited July 15, 2010).

108 The SCSL is funded through voluntary contributions. It already has difficulty raising enough funds
to cover its regular operations, despite the ongoing, high-profile trial of Charles Taylor. There is a con-
cern that it will be much more difficult for the SCSL to secure voluntary contributions once it completes
its work and transitions to a much lower-profile residual mechanism. We need a citation here stating the
SCSL is having trouble raising funds despite the Charles Taylor trial. SPEciaL COURT FOR SIERRA LEONE,
SEVENTH ANNUAL REPORT OF THE PRESIDENT OF THE SPECIAL COURT FOR SIERRA LEONE: JUNE 2009-
May 2010 36 (2010) (“Despite these greatly appreciated contributions [of almost $15 million US], the
Court faces a funding gap of $11.1 million to close the Court.”). “In spite of the significant budgetary
reductions by the Court, the Court continues to experience serious difficulties in securing adequate fund-
ing to complete its mandate. This is due to the funding mechanism, which relies solely on the voluntary
contributions of the international community.” Id. at 40.

109 The ICC will need to carry a budget line for addressing residual issues for completed situations
and cases. The ICC will also need to consider how it will retain institutional knowledge of the situations
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ble plans for ongoing victim and witness protection and archival access for af-
fected populations.!10

In the future, it may be that all of these considerations will come together if
the ICTY, ICTR, SCSL and Special Tribunal for Lebanon (and any similar future
time-limited tribunals) are attached to the ICC as a common administrative
hub.!! In the meantime, the ICC should continue to be involved in, and kept
apprised of, developments and decisions related to the creation of the ICTY,
ICTR and SCSL residual mechanisms.

and cases after they are completed. See Eric Mgse, The ICTR’s Completion Strategy — Challenges and
Possible Solutions, 6 J. INT'L CriM. JusT. 667, 678 (2008) (voicing similar concern about loss of institu-
tional knowledge post-ICTR closure).

110 This article is focused on residual functions, but a legacy issue also exists: the ICC needs to have a
plan as to how it will continue to reach out to individuals and protect, promote and enhance its legacy
absent field presence.

111 The Secretary-General Report, supra note 5, para. 248 (“Rather than establish a series of stand-
alone and potentially costly residual mechanisms, a longer term strategic view may suggest leaving the
door open for them each to be attached to one common administrative hub at some point in the future.
This might be . . . the International Criminal Court . . . as the only permanent international criminal
court.”).
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ProsecuTING CHARLES TAYLOR’S SON FOR TORTURE: A STEP
TowARrRD THE DOMESTICATION OF INTERNATIONAL LAw

Thomas J. G. Scott*

Introduction

Several federal statutes criminalize conduct by foreigners that has no relation
to the United States.! These statutes, and the prosecutions conducted pursuant to
them, raise questions about Congress’s legislative authority and individuals’ Due
Process rights in a globalized world.2 In part to avoid thomny issues about the
relationship between constitutional law and international law, the U.S. has not
pursued any atrocity prosecutions based purely on universal jurisdiction.® But
despite these challenges, human rights activists remain hopeful that U.S. courts
will soon exercise jurisdiction over — and thus end impunity for — atrocities com-
mitted abroad. The 2008 conviction of Charles McArthur Emmanuel, son of
Liberian warlord Charles Taylor, for his role in torture committed against Liberi-
ans in Liberia represents a major step toward this goal.

The Extraterritorial Torture Statute, 18 U.S.C. § 2340A [ETS], makes it a
crime for a U.S. citizen or person present in the United States, regardless of
whether they are a U.S. citizen, to commit, attempt or conspire to commit torture
abroad.* The statute applies regardless of the nationality of the victim.>

In passing the ETS, Congress incorporated into domestic law the country’s
obligations as a state party to the UN Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or Punishment [CAT].6 Skepticism

*  J.D,, Stanford Law School, and M.P.A., Princeton University, both expected June 2011.

1 Maritime Drug Law Enforcement Act (MDLEA), 46 U.S.C.A. §§ 70501-07 (West 2008) (estab-
lishing jurisdiction over stateless vessels); 18 U.S.C. § 2339B(a)(1) (2006), invalidated by Humanitarian
Law Project v. Mukasey, 509 F.3d 1122, 1123 (9th Cir. 2007) (allowing extraterritorial jurisdiction over
individuals providing material support to terrorist groups, even when neither the support nor the group
has any connection to the United States); Child Soldiers Accountability Act of 2008, 18 U.S.C.A.
§ 2442(c)(3) (West 2008) (allowing extraterritorial jurisdiction over individuals charged with recruiting
child soldiers); Genocide Accountability Act of 2007, 18 U.S.C.A. § 1091 (West 2009).

2 Eugene Kontorovich, The “Define and Punish” Clause and the Limits of Universal Jurisdiction,
103 Nw. U. L. Rev. 149, 150 (2009).

3 “There is an expansive use of extraterritorial jurisdiction for terrorism, narcotics trafficking, and
hostage-taking criminal laws, but similar extraterritorial applications have not yet reached atrocity crimes
under U.S. law.” David Scheffer, Closing the Impunity Gap in U.S. Law, 8 Nw. U. J. INT’L Hum. RTs.
30, 35 (2009). Further, even these expansive uses of extraterritoriality doctrine have thus far entailed
some plausible, if strained, nexus to the United States, such as intent to violate its laws or enter its
territory. See, e.g., United States v. Ledesma-Cuesta, 347 F.3d 527, 530-32 (3d Cir. 2003) (affirming the
conviction of a man found in international waters and accused of attempting to smuggle drugs into the
United States because he had taken a “substantial step” toward committing the crime, and overcoming
Due Process concerns because drug-trafficking is universally condemned by law-abiding nations).

4 18 U.S.C. § 2340A (2001).
5 See id. § 2340A(b)(2).

6 S. Rep. No. 103-107, at 58-59 (1994); see United Nations Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment, opened for signature Feb. 4, 1985, S. TREATY
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about the U.S.’s commitment to ending impunity for torture grew, however, as
more than a decade passed without a single ETS prosecution.” One commentator
writing in 2002 described the ETS as “a ghost provision that satisfies the United
States’ obligations under the Torture Convention but does not generate a viable
means of meting out individual accountability.”8

Though most attention to the federal torture statute has centered on prospects
for convicting U.S. officials for their role in the so-called War on Terror,® Em-
manuel stands out as the sole case prosecuted under the torture statute since its
enactment in 1994.1° Surprisingly, no one has closely examined the case.!! Such
criticisms subsided on October 30, 2008, when Charles McArthur Emmanuel, the
son of former Liberian president Charles Taylor, became the first person con-
victed under the ETS.!'2 The indictment accused Emmanuel of burning victims
with molten plastic, cigarettes and an iron; severely beating victims with a fire-
arm; stabbing them; and shocking victims with an electrical device, including on
their genitalia.!> The jury, sitting in federal district court in Miami, found Em-
manuel guilty of one count of torture, one count of conspiracy to commit torture,
and one count of possession of a firearm during the commission of a violent
crime.!* Three months after Emmanuel’s conviction, U.S. District Judge Celia
Altonaga sentenced Emmanuel to ninety-seven years in prison, saying that his

Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 (entered into force June 26, 1987) [hereinafter Convention
Against Torture], available at http://treaties.un.org/pages/ViewDetails.aspx?src=UNTSONLINE&tabid=
2&mtdsg_no=IV-9&chapter=4&lang=en.

7 See, e.g., WiLLiaM J. ACEVES, AMNESTY INT’L, UNITED STATES OF AMERICA: A SAFE HAVEN FOR
TorTURERS 22 (Amnesty Int'l USA 2002), available at http://www.amnestyusa.org/stoptorture/safeha-
ven.pdf.

8 Ellen Y. Chung, A Double-Edged Sword: Reconciling the United States’ International Obligations
Under the Convention Against Torture, 51 Emory L.J. 355, 374 (2002).

9 See, e.g., Claire Finkelstein & Michael Lewis, Should Bush Administration Lawyers Be Prosecuted
for Authorizing Torture?, 158 U. PA. L. Rev. 195, 199 (2010); Benjamin G. Davis, Refluat Stercus: A
Citizen’s View of Criminal Prosecution in U.S. Domestic Courts of High-Level U.S. Civilian Authority
and Military Generals for Torture and Cruel, Inhuman or Degrading Treatment, 23 ST. JoHN’s J. LEGAL
CoMmmMmenT. 503, 627 (2008); Scott Horton, Justice After Bush: Prosecuting an Outlaw Administration,
HarPER’S MAG., Dec. 2008, at 53-54; Jordan J. Paust, Prosecuting the President and His Entourage, 14
ILSA J. INT'L & Comp. L. 539, 545 (2008); John Sifton, United States Military and Central Intelligence
Agency Personnel Abroad: Plugging the Prosecutorial Gaps, 43 Harv. J. oN Leacis. 487, 496-501
(2006).

10 Scheffer, supra note 3, at n.10.

11 Though the mainstream media covered the case fairly closely, there seems to be only one article on
the subject. It is only a general update on the case and was written before the case was decided. Charles
Taylor Jr. Indicted in United States for Torture Committed in Liberia, 101 Am. J. INT'L L. 492 (2007).
Thus, this Comment will make an important contribution to the literature by highlighting this case as an
important, albeit incremental, step in the development of universal jurisdiction doctrine in the United
States.

12 Though the press often refers to Emmanuel as “Charles ‘Chuckie’ Taylor,” I have, for the sake of
accuracy, abstained from doing so here because Emmanuel is the defendant’s legal name and is used by
the Court.

13 Second Superseding Indictment, United States v. Belfast Jr. a/k/a Charles McArthur Emmanuel,
No. 06-20758-CR-Altononga(s)(s), 2007 WL 4969379 (S.D. Fla. Nov. 8, 2007).

14 John Couwels, Ex-Liberian president’s son convicted of torture, CNN, Oct. 30, 2008, http://edi-
tion.cnn.com/2008/CRIME/10/30/taylor.torture. verdict/.
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“sadistic, cruel, atrocious past . . . constituted unacceptable, universally con-
demned torture.”!>

The United States government and the human rights community hailed the
conviction as a major achievement. Then-Attorney General Michael Mukasey
said the conviction “provides a measure of justice to those who were victimized
by the reprehensible acts of Charles [Emmanuel] and his associates. . . . It sends
a powerful message to human rights violators around the world that, when we
can, we will hold them fully accountable for their crimes.”'¢ Elise Keppler of
Human Rights Watch, who cooperated with the Department of Justice in prepar-
ing the Emmanuel case, called the trial “necessary to demonstrate the U.S.’s
commitment to apply laws prohibiting human rights violations committed
abroad.”!? She later stated, “when terrible abuses have been committed, justice
is critical, not just for the victims but also for rebuilding a society based on the
rule of law.”18

Despite the fanfare, however, the Emmanuel case should have been a fairly
routine application of U.S. law to an American citizen — a signal of U.S. commit-
ment to prosecuting human rights abuses — and not the impetus behind any nota-
ble development in American law. Nevertheless, the Emmanuel prosecution may
prove an important vehicle for doctrinal consolidation. The Emmanuel defense
claimed that the ETS “impermissibly expands the scope and authority of the fed-
eral government beyond constitutional parameters” because:

(1) Congress lacked the authority to pass the ETS, especially since it ex-
ceeds the scope of the Convention it implements (prescriptive
jurisdiction),
(2) American courts may not apply the ETS to crimes committed overseas
(adjudicative jurisdiction), and
(3) the ETS violates the accused’s constitutional rights.!®

In addressing the defense’s arguments, the court took two major steps: finding

the Offences against the Law of Nations Clause as a second constitutional basis
for the ETS, and describing torture as a jus cogens offence.2®

15 John Couwels, Son of ex-Liberian leader sentenced to 97 years in prison, CNN, Jan. 9, 2009, hitp:/
/www.cnn.com/2009/CRIME/01/09/taylor.torture sentencing/index.html.

16 Couwels, supra note 14.

17 Human Rights Waich, Q & A: Charles ‘Chuckie’ Taylor, Jr.’s Trial in the United States for Tor-
ture Committed in Liberia, Sept. 23, 2008, http://www.hrw.org/en/news/2008/09/23/g-charles-chuckie-
taylor-jr-s-trial-united-states-torture-committed-liberia.

18 Human Rights Watch, A Trial Sends a Message Around the World, Dec. 24, 2008, htip://www.
hrw.org/en/news/2008/12/24/trial-sends-message-around-world.

19 Defendant’s Motion to Dismiss the Indictment, and Memorandum of Law in Support Thereof,
Based on the Unconstitutionality of 18 U.S.C. § 2340A, Both on its Face and as Applied to the Allega-
tions of the Indictment, United States v. Emmanuel, No. 06-20758-CR-Altononga, 2007 WL 980550 at
*6 (S.D. Fla. Mar. 2, 2007) [hereinafter Defendant’s Motion to Dismiss Indictment]. The Emmanuel
defense also asserted sovereign immunity, on the grounds that Emmanuel headed Liberia’s Anti-Terrorist
Unit during his father’s presidency. The defense claimed the prosecution amounted to a U.S. government
effort “to oversee, through the open-ended terms of federal criminal law — the internal and wholly domes-
tic actions of a foreign government.” Id.

20 United States v. Emmanuel, No. 06-20758-CR, 2007 WL 2002452 at *9 (S.D. Fla. July 5, 2007).
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Taken together, these two steps enable future courts to link the international
legal doctrine of jus cogens with the congressional lawmaking authority under
the Constitution’s Offences Clause. Linking jus cogens to the Offences Clause
would “overcome any potential constitutional obstacles to the extraterritorial ap-
plication of U.S. law to the perpetrators of ‘universal’ crimes under international
law.”21

The Emmanuel court’s findings make possible a coherent, expansive, extrater-
ritoriality doctrine. This would be a major doctrinal development enabling prose-
cutions in the “harder” atrocity cases, such as when a non-U.S. citizen perpetrator
commits acts entirely abroad against other non-U.S. citizens. The hardest of
these cases would be exercises of universal jurisdiction where the prohibition of
conduct has “no obvious treaty basis,” as is the case with MDLEA or the child
soldier statute.22 These prosecutions would need to rely solely on Offences
Clause.23 Thus, if adopted by future courts, the Emmanuel approach will dramat-
ically expand the U.S. government’s ability to prosecute human rights abuses
abroad.

The first section of this article reviews the court’s finding of dual constitu-
tional bases for Congress’s enactment of the ETS. The second section describes
the court’s analysis of Congress’s ability to apply the ETS to conduct committed
entirely outside the U.S. and evaluates the court’s reasoning in light of prior
precedent on the subject of extraterritorial criminal law. The third section ex-
plains how the court’s findings overcome concerns about the individual’s Due
Process rights. The next section links these strands and argues that Emmanuel
paves the way for future applications of the ETS against non-citizens and perhaps
for jurisdiction to be imposed for other universally condemned crimes as well.
The final section considers how this doctrinal innovation would impact
America’s national interest, particularly as the U.S. continues its resistance to the
application of universal jurisdiction against its own citizens for their actions
abroad.

I. Congress’ Power to Enact the ETS

All statutes, including those regulating in the realm of foreign affairs, must be
passed pursuant to a valid exercise of congressional power.? The Emmanuel
court found two constitutional bases for the ETS: the Necessary and Proper

21 Anthony J. Colangelo, Constitutional Limits on Extraterritorial Jurisdiction: Terrorism and the
Intersection of National and International Law, 48 Harv. InT'L L.J. 121, 123 (2007).

22 INTERNATIONAL CounciL oN HuMan RiGHTs PoLicy, HArD Cases: BRINGIN<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>