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A CoMPARISON OF Tax ExemMpT ORGANIZATIONS IN THE
PeorLE’s REpPUBLIC OF CHINA AND THE UNITED STATES

Stephanie Hoffer'

The charities that soothe and heal and bless
are scattered at the feet of man like flowers.

William Wordsworth, The Excursion!

I. Introduction

Throughout recorded history, man has relied upon the good works of his fel-
low man to support those left behind by the collective endeavor.? As a result,
charitable organizations hold a special place in society. Because they find
strength in the number of their members, charitable organizations have “the en-
ergy, the vision, the drive, the tenacity,” that individual philanthropists and re-
formers may not possess.> They have proved themselves agents of change at
home and abroad.*

As such, charitable organizations have been unwelcome in countries with non-
democratic forms of government.> The People’s Republic of China is one such
country. The Cultural Revolution eliminated nearly all of the country’s charita-
ble institutions for a period of over twelve years, ending in 1978.6 Afterward, the
Chinese government established a handful of closely controlled nongovernmental
organizations to facilitate the receipt of international aid and cooperation.” Over
the past ten years, these and other Chinese organizations have undergone signifi-

t Stephanie Hoffer received her L.L.M. from New York University School of Law and will join
the Northwestern University School of Law as a visitor in 2006. She would like to thank Eran Lempert
for his helpful comments on this piece.

1 WiLLiaM WorDswoORTH, THE Excursion (Liver Pool Univ. Pr. 2004) (1814).

2 For instance, Leviticus 23:22, thought to be written in the 6th century B.C., provides that “[w]hen
you reap the harvest of your land . . . you shall not pick your vineyard bare, nor gather up the grapes that
have fallen. These things you shall leave for the poor and the alien.”

3 LoweLL W. L1ivEzEY, NONGOVERNMENTAL ORGANIZATIONS AND THE IDEAS oF HuMAN RiGHTS 19
(1998).

4 Id. at 28 (citing Puritans, Quakers, and abolitionist societies as “modern organizations of political
dissent” that acted “for explicitly egalitarian and revolutionary change”); see also REporT To CONGRESS
AND THE NONPROFIT SECTOR ON GOVERNANCE, TRANSPARENCY, AND ACCOUNTABILITY 10 (2005), avail-
able ar http://www . NonprofitPanel.org (follow “final report” hyperlink; then follow “final report” hyper-
link) (last visited Oct. 22, 2005) [hereinafter PANEL oN THE NonN-ProrFrr SEcTOR] (describing the rapid
expansion of the nonprofit sector in the colonial and revolutionary periods, as noted by Alexis de To-
queville in 1831, as differentiating the United States from Europe and noting the sector’s development
into integral community institutions such as libraries, local schools and 911 services).

5 See generally LivEzEY, supra note 3, at 19-34.
6 Deng Guosheng, NGO’s Come of Age, BEuInG REvIEW, Apr. 1, 2004, at 28.
7 1d.
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cant changes in functional purpose and governance, moving in lockstep with
China’s transformation to a limited market economy.8

In the United States, by contrast, activities of volunteer organizations first ap-
peared in the form of services provided by religious societies.® With the growth
of a strong market economy, these services gave rise “to the ‘market failure’
theory of volunteer organizations, to the view that voluntary organizations have
their raison d’etre in the failure of the market to meet the needs that they are
established to meet.”'® Some scholars within the United States also view volun-
tary organizations as mediators between individuals and the mass society.!! “As
‘mediating structures’ they both give the individual access to institutions in order
to claim the society’s benefits more effectively, and provide space for individuals
to retreat from society, better to fulfill the values and experience the customs that
are not shared by society at large.”!? It is difficult to overstate the prevalence in
the United States of groups tailored to serve these purposes. In 2003, the Internal
Revenue Service (“IRS”) master file contained information on 1.6 million tax-
exempt organizations.!3 In fiscal year 2000, these organizations held over two
trillion dollars in assets and reported over nine hundred billion dollars in
revenues.!4

Both the United States and China are on the cusp of major changes in govern-
mental regulation of charitable organizations. As China moves forward with the
marketization of its socialist economy, the use of nonprofit organizations for both
mediation and alleviation of market failure has become increasingly important.
Toward that end, China’s State Council has enacted a law describing the role and
governance of charitable foundations in China. The United States, on the other
hand, has a fully developed charitable law, but it is one that the government has
considered amending to discourage instances of fraud and self-dealing that have
recently come to light.'5 This article seeks to compare and contrast the two sys-
tems with an eye toward informing the work of scholars and policy-makers inter-
ested in the governance of charitable organizations.

8 See id.

9 LIvEZEY, supra note 3, at 29-30.
10 Id,

11 1d. at 33.

12 14

13 STAFF OF JoINT COMMITTEE ON TAXATION, DESCRIPTION OF PRESENT LAW RELATING TO CHARITA-
BLE AND OTHER EXEMPT ORG. AND STATISTICAL INFO. REGARDING GROWTH AND OVERSIGHT OF THE
Tax-EXempT SECTOR, JCX-44-04, at 1 (June 22, 2004) [hereinafter JoiINt CoMMITTEE ON TAXATION].

14 See id.

15 See Sen. Max Baucus, Baucus Calls Behavior of Some Charities “Unacceptable,” Tax NoTes
Topbay 121-42 (June 23, 2004) [hereinafter Baucus Remarks] .

2 Loyola University Chicago International Law Review  Volume 3, Issue 1



Comparison of Tax Exempt Organizations

II. Recent History in Charitable China
A. The Social Backdrop

China’s recent history has been one of upheaval and of phenomenal growth.
After the economic standstill of the Cultural Revolution in the late 1960’s and
1970’s, reform policies adopted by Deng Xiaoping in the early 1980’s quadru-
pled the Chinese per capita gross domestic product by the year 2000.'6 As part
of its reform, China’s government created nongovernmental organizations to in-
teract with international interests and to spur investment in the country.!” Less
than a decade after its military action on Tiananmen Square, which seemingly
quashed the possibility of individual pursuits, the country began a government-
controlled transition to a market economy.!’® The country’s rapid economic
growth created “astounding disparities in the distribution of wealth, placing
China today among the most unequal nations in the world.”!® Consequently,
these events have “rendered the current Chinese social and political environment
sensitive, unstable and potentially explosive. Social tensions are now created not
only from aspirations for greater individual and political freedom . . . but increas-
ingly from the unequal distribution of wealth and power.”20

At least one commentator has noted that this unequal distribution is the result
of inefficiencies in China’s newly established market economy. He notes:

Even if a competitive market might generate a Pareto-efficient allocation
of resources, there are still the cases for government action, because an
efficient allocation of resources might entail great inequality.. . . The
problem is to decide which Pareto-efficient allocation conforms to soci-
ety’s notion of distributive justice. Obviously, the market cannot do it.
The social welfare function is simply not a market construct; it must
evolve from the political process.?! '

The Chinese government, through recent enactment of meaningful charitable
organization reform, has taken one step toward this elusive distributive justice.
In doing so, it has implicitly bent to its citizens’ demands for both greater free-
dom and for a greater stake in the country’s wealth. Beginning in the late 1990’s,
reform of government-sponsored charitable organizations began to give way to

16 XUpoNG ZHANG, WHITHER CHINA? INTELLEcTUAL PoLimics oF CONTEMPORARY CHINA 9
(Xudong Zhang ed., 2001).

17 Despite their name, the government closely controlled these groups. See Guosheng, supra note 6.
18 See ZHANG, supra note 16.

19 Jd. at 11. The author adds,

The polarization between China’s richest and poorest regions is considered by economists in
China and worldwide to be not only worse than that of the United States, one of the most
unequal of all advanced capitalist countries, but also on par with such oligarchic or crony-capi-
talist countries such as Russia or Indonesia.

20 Id. at 12.

21 Shaoguang Wang, THE CHANGING ROLE oF GOVERNMENT IN CHINA 5 (Feb. 8, 2000), http://www.
cuhk.edu.hk/gpa/wang_files/lUNDP.pdf (last visited Oct. 23, 2005).
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the establishment of truly independent ones.>? While government-sponsored or-
ganizations had confined their operation to fields in harmony with the socialist
ideal, such as women’s rights and environmental protection, independent chari-
ties broadened their scope to include migrants, Acquired Immunodeficiency Syn-
drome (“AIDS”), and legal assistance to the poor.2> Nonetheless, these
organizations, while permitted to exist, did not have the imprimatur of the Chi-
nese government.2* As a result they sometimes suffered from “a lack of public
prestige.”?5 In fact, fewer than 100,000, or one percent, of China’s 10 million
registered companies have records of charitable donations to such charities.26

B. The Portent of SARS

Special regulations, adopted in May 2003, paved the way for the introduction
of substantial changes to public participation in the China’s charitable founda-
tions.2” The regulations provided that products, diagnosis, treatment, quarantine
equipment, and vehicles donated by foreign sources for use in the fight against
Severe Acute Respiratory Syndrome (“SARS”) could pass to the China Charity
Foundation and the Red Cross Society of China free of import, customs, Value
Added Tax (“VAT”), and consumption taxes.?® In addition, the State Taxation
Administration announced that companies in China could deduct one hundred
percent of the value of cash and materials donated to combat SARS.2° Generally,
Chinese law limits corporate income tax deductions for charitable contributions
to ten percent of a company’s income.3® The SARS measure was a significant
departure from past practices, and it foreshadowed an even greater change to
come.

C. Enactment of the Regulation on Foundation Administration

China’s current Regulation on Foundation Administration took effect on June
1, 2004.3! It was adopted to effectuate three much-needed policy goals: to en-
courage the organization and activities of foundations; to maintain the legal
rights and interests of foundations, donors, and beneficiaries; and to promote

22 See Guosheng, supra note 6.
23 See id.

24 See id.

25 Id.

26 See Chen Chao, China’s Charities and Philanthropists, CHINA INTERNET INFO. CENTER, Apr. 27,
2004, http://www.china.org.cn/english/2004/Ap1/94150.htm (last visited Oct. 22, 2005).

27 See CIRCULAR OF THE MINISTRY OF FINANCE ON EXEMPTING THE IMPORT TAXES FOR DONATED
MATERIALS FOR PROPHYLAXIS AND TREATMENT OF CONTAGIOUS ATYPICAL PNEUMONIA (promulgated by
the Ministry of Finance May 2, 2003, effective May 2, 2003), available at LEXIS PRCLEG 2778.

28 See id.
29 Chao, supra note 26.
30 See AupiTING CrITERIA (People’s Republic of China), art. 79.

31 REGULATION ON FOUNDATION ADMINISTRATION, (promulgated by the State Council of China, Mar.
8, 2004, effective June, 1, 2004), available at LEXIS PRCLEG 3463.
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public participation in the country’s welfare undertaking.32 As with most of its
market reform policies, the Chinese government has not completely loosened its
grip. All foundations must “abide by the Constitution, laws, statutes, regulations
and the state policy, and shall not endanger the national security, unity, and na-
tional solidarity, and shall not breach social morality.”3*> Nonetheless, this law
represents a turning point in China’s relationship with charitable organizations.
Although its subjective restriction on activities against solidarity and morality
open the door for government intervention should the experiment fail, the Regu-
lation ushers in a new period of respectability for nonprofit organizations that are
not affiliated with the government.

1. Regulatory Regimes: Comparing Chinese and United States Laws

Although starkly different in many ways, the United States and Chinese gov-
ernments share in common the governance of vast and economically potent na-
tions. Both are shepherd market economies, one long established and the other a
promising fledgling. Both are called to fight for the individuals that national
progress leaves behind. Charitable organizations are an important part of these
struggles. China has a decades-long history of seeking social parity for its people
but is inexperienced in governing a market of free actors. On the other hand, the
United States has over two centuries’ experience in governing a market of free
actors but has never, as a nation, sought complete social equality for its people.
This dichotomy of experience and increasing unity of economic structure has
produced two systems of charitable governance whose similarities and differ-
ences speak to the similarities and differences of their countries of origin.

A. Organizational Classes

Both China and the United States regulate charitable organizations through use
of a classification system. Under China’s Regulation on Foundation Administra-
tion (the “Regulation”) “foundation” refers to a nonprofit organization that uses
donated property in pursuance of welfare undertakings.3¢ These organizations
are divided into two classes. Public offering foundations solicit contributions
from the general public, and non-public offering foundations are not permitted to
do s0.35 Public offering foundations are further divided into national public of-
fering foundations, whose mission and solicitation is national in scope, and re-
gional public offering foundations, whose operation and solicitation is limited to
the state in which the foundation is organized.?¢ The tax consequences to donors

32 Id. art. 1.

33 Id. art. 4. The theme of this subjective catch-all prohibition on anti-State activities is repeated in a
separate regulation, which provides that the name of a foundation must not harm state or public interest,
mislead the public, connote superstition, or contain foreign letters or the name of a foreign country; see
PROVISIONS ON THE ADMINISTRATION OF NAMES oF FOUNDATIONS, (promulgated by The Ministry of
Civil Affairs, June 23, 2004, effective June 7, 2004), available ar LEXIS PRCLEG 3569.

34 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 2.
35 Id. art. 3.
36 Id.
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do not appear dependent on the organization’s classification, although methods
of governance differ for public and nonpublic foundations.3?

In contrast, the Internal Revenue Code of the United States (the *“Code”)
names no fewer than twenty-nine individually numbered categories of tax-ex-
empt organizations, most of which serve a public policy goal.?® These organiza-
tions run the gamut—the catalogue includes everything from instrumentalities of
Congress to social and recreational clubs.3® Tax treatment and regulation of an
organization and its donors depends upon the organization’s numerical classifica-
tion.#° The numerical classification system allows the United States government
to tailor legislation to a particular category of organization.#! This versatile com-
ponent of United States law is an important feature of the Code because the needs
and possible pitfalls of organizations may vary according to their purpose, but it
also adds a level of complexity in governance that is not present in the Chinese
Regulation.

B. Description of Charitable Purpose

Both China and the United States require tax-exempt organizations to serve a
specified purpose. Due to the complexity of United States tax exemption law,
this article will focus on organizations described by section 501(c)(3) of the
Code. These organizations are “organized and operated exclusively for religious,
charitable, scientific, testing for public safety, literary or educational purposes, or
to foster national or international amateur sports competition . . . or for the pre-
vention of cruelty to children or animals.. . .”#2 This organizational description,
of the twenty-nine enumerated descriptions provided by the Code, appears simi-
lar to the Chinese criterion that foundations “participate in a welfare undertak-
ing.”#3 Although the Chinese Regulation lacks the detail of the United States
provision and does not elaborate on the meaning of “welfare undertaking,” pur-
poses of some organizations discussed in English-language articles released
around the effective date of the Regulation are similar to those govemed by sec-
tion 501(c)(3) of the Code, with the absence of promotion of religion.** It is

37 See generally id.

38 See 26 U.S.C. §501(c)(3), (d) (2005).

39 See id.

40 See, e.g., 26 U.S.C. §§170, 501, 505 & 511 (2005).

41 See, e.g., 26 U.S.C. §505 (2005) (establishing anti-discrimination rules for employee benefit
organizations).

42 26 U.S.C. §501(c)(3) (2004).
43 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 1.

44 For instance, Great New Wall for Impoverished University Students provides college scholarships
for rural students. See Tang Yuankai, The More You Give, The More You Get, BEUING Rev. June 17,
2004 at 28 (June 2004), available at http://www .bjreview.com.cn/ml-zhong/ml-200424-z.htm (last vis-
ited Oct. 23, 2005). The Shanghai Education Development Foundation shares a similar mission; see
Chao, supra note 26. Others include Friends of Nature, The China Youth Development Foundation,
China Foundation for Poverty Alleviation and the Green Volunteer Association of Chongquing, which
“successfully aroused public concern about forest protection in Sichuan Province, through a TV program
on China Central Television.” See also Guosheng, supra note 6. It must be noted, however, that the
promotion of religion is significantly absent from China’s accepted “welfare activities.”
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worth noting that the standard set forth in the Regulation is subjective and there-
fore open to interpretation by taxpayers and the government.

C. Incorporation and Federal Recognition Processes

Organizations hoping to benefit from the regulatory framework established for
charities in the United States and in China generally must satisfy several bureau-
cratic requirements before they begin operation. In the United States, organiza-
tions are formed under state law but must also apply for federal recognition of
tax-exempt status if they anticipate receiving annual incomes in excess of
$5,000.45 As a result, organizations are subject to regulation by both federal and
state governments. The federal government monitors tax exempt status, and the
state governments monitor corporate organization and fiduciary use of funds.46

The Chinese process also embodies national and local components. Although
the entire incorporation and exemption process is a function of national law, it is
carried out at the provincial level.#” The process differs somewhat from that of
the United States because China does not have independent state governments.+®
As a result, the national government has a constant hand in governing all aspects
of charitable compliance, and for that reason, it has a potential organizational
advantage over the United States in matters of charitable oversight.

A recent proposal of the Senate Finance Committee (the “Committee”) sug-
gests the United States may move to eliminate this discrepancy by assigning fed-
eral prosecutorial power to the states in exchange for assumption of traditional
state business oversight powers.*® Under the proposal, “[s]tates would be pro-
vided the authority to pursue certain Federal tax law violations by exempt organi-
zations with approval of the IRS.”5® In addition, the proposal would impose
federal best corporate practices on charities.>! This is an area traditionally re-
served to state governance, and the proposal, if adopted, would be a significant
affront to federalist principals. Under it, the Code would go so far as to prescribe

45 JoINT CoMMITTEE ON TAXATION, supra note 13, at 11; IRS, 2004 Form 1023 Instructions at 2,
http://www.irs.gov/pub/irs-pdf/i1023.pdf (last visited Oct. 23, 2005) [hereinafter IRS Form 1023
Instructions].

46 See PANEL ON THE NON-PROFIT SECTOR, supra note 4, at 13.

47 See REGULATION OF FOUNDATION ADMINISTRATION, supra note 31, arts. 9-19 (public offering
foundation established through application to provincial business supervisory authority and administra-
tive department of registration).

48 See OweN D. NEk ET. AL., BUSINESS OPERATIONS IN THE PEOPLE’s REPUBLIC OF CHINA, 957-2nd
T.M.I(B) (2004).

49 See SENATE FINANCE CoMMITTEE, Tax ExXEmpT GOVERNANCE PrOPOSALS: STAFF DiscussioN
DrafT 7 (June 22, 2004), available at http://www.finance.senate.gov/sitepages/2004HearingF.htm/hear-
ings2004.htm (follow “Tax Exempt Governance Proposals: Staff Discussion Draft” hyperlink) [hereinaf-
ter SENATE Finance CommriTTEE DiscussioN Drarr] (last visited Oct. 23, 2005); see also PANEL ON THE
NONPROFIT SECTOR, supra note 4, at 4. (recommending creation of a federally funded program to help
states increase oversight and education and urging elimination of statutory barriers to information sharing
between the IRS and the states).

50 SENATE FINANCE CoMMITTEE DiscussioN DRAFT, supra note 49, at 7.
51 See id. at 11-15.
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the number of directors a charity might have.52 This is strikingly similar to the
Chinese law.5* In addition, the proposal would grant the IRS power to remove
board members, officers, or employees of a charity who violate “self-dealing
rules, conflicts of interest, excess benefit transaction rules, private inurnment
rules, or charitable solicitation laws.”5* Charitable solicitation laws traditionally
have been state laws.55 The federal government’s assumption of solicitation
monitoring would further blur the line between state and federal enforcement of
charitable law and bring the United States system of charity creation and govern-
ance into agreement with the Chinese system. This is a surprising result given
that China’s government is national while the United States government is
federal.

D. Tax Benefits to Donors

China and the United States both impose limits on the amount of charitable
contributions that individuals and corporations may deduct for income tax pur-
poses. These limitations reveal something of each nation’s political culture. In
China, limitations are based on the recipient.>¢ Corporations and individuals are
entitled to unlimited dollar for dollar (or, more appropriately, Yuan for Yuan)
deductions for their contributions made for the purpose of national defense or
troop support;3”7 however, deductions for contributions to charitable organizations
are limited to ten percent of income for corporations and twenty percent of in-
come for individuals.>®

Conversely, the United States draws no distinction among charitable recipients
based on national defense. Contributions to organizations described in section
501(c)(3) of the Code are equally deductible regardless of the charitable purpose
those organizations serve.>® Instead, the main limitation imposed on donors
within the United States stems from their income.®® An individual donor gener-
ally may not claim charitable deductions in excess of fifty percent of income, and
a corporate donor may not claim charitable deductions in excess of ten percent of
income.5! In addition, deductions for the nation’s wealthiest individual donors
are further reduced by an amount that is equal to the lesser of three percent of the
taxpayer’s adjusted gross income or eighty percent of the taxpayer’s otherwise

52 Id. at 13.
53 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 20.
54 SENATE FINaANCE CoMMITTEE DiscussioN DRAFT, supra note 49, at 13-14.

55 See Multi-State Filer Project, STANDARDIZED REGISTRATION FOR NONPROFIT ORGANIZATIONS
(2004), http://www.multistatefiling.org/index.html for an example of the Unified Registration Statement,
which is submitted to states and requires detailed information on an organization’s solicitation activities.

56 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 27.
57 See AuprminG CrITERIA (People’s Republic of China), art. 79.

58 See AUDITING CRITERIA (China), art. 79; INcoME Tax Law (China), art. 17.
59 See generally 26 U.S.C. §170 (2005).

60 See 26 U.S.C. §170(b) (2005).

61 See id. Note that in some instances, donors’ deductions are limited to 30% or 20% of their ad-
justed gross income.
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allowable itemized deductions.> The Chinese law does not yet impose similar
restrictions.®3

E. The Private Foundation Difference

Unlike their Chinese counterparts, tax deductions available to United States
donors may be further limited to twenty or thirty percent of the donor’s income if
the donee is a “private foundation” that does not meet certain requirements.®* A
private foundation is one that receives a substantial portion of its funding from a
single source or a few sources.®> Organizations with this funding structure are
more susceptible to tax abuse than those that are funded by the general public.5®
As a result, they must abide by stricter rules than those applicable to publicly-
funded charities.¢? These rules include restrictions on dealings between the foun-
dation, its substantial contributors and its managers, annual distribution require-
ments, rules against holding substantial equity positions in companies, rules
against investments that jeopardize the foundation’s charitable purpose, and
stricter requirements regarding permissible donees.58

Like the United States, China has established separate systems of governance
for private and public foundations.®® Many provisions of the Regulation approxi-
mate those of United States private foundation law; however, some provisions
which would only apply to private foundations in the United States apply to both
private and public foundations in China.”® In essence, the Chinese system sub-
jects all charities, and not just those with limited sources of funding, to stricter
rules of governance than those that apply to United States publicly funded
charities.

F. Restrictions on Conduct of Charities

Despite their comparative flexibility, basic restrictions applicable to United
States charities are easily characterized and clearly defined. Four universal rules
apply to all United States charities described in section 501(c)(3) of the Code.

62 26 U.S.C. §68(a) (2004). In 2005, the §68 limitation only applied to individuals whose adjusted
gross income exceeds $145,950. Rev. Proc. 2004-71, 2004-50 LR.B. 970. This limitation will be gradu-
ally reduced over a five-year period beginning in 2005 and completely eliminated in 2010 per §68(f),
however, the limitation will return full force in 2011 unless Congress acts to counter the sunset provision
contained in §901 of Public Law No. 107-16.

63 See generally REGULATION ON FOUNDATION ADMINISTRATION supra note 31.

64 26 U.S.C. §170(b)(1)(E) (2005).

65 26 U.S.C. §509 (2004).

66 See TURNEY P. BERRY, PRIVATE FOUNDATIONS—SELF-DEALING (Section 4941), 879-2nd T.M.
I(A) (2004) (stating “the provisions of Chapter 42 of the Internal Revenue Code, enacted by the Tax
Reform Act of 1969, were intended to curb certain perceived abuses involving private charitable
foundations.”).

67 See id.

68 See 26 U.S.C. §§4940-45 (2005).

69 See generally REGULATION ON FOUNDATION ADMINISTRATION, supra note 31.

70 Id.
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First, a charity must be operated exclusively for a public purpose.”! Next, none
of a charity’s net earnings may inure to the benefit of any individual who is not a
charitable beneficiary.”? This generally means that a charity may not provide
excessive compensation for goods and services, and upon dissolution of a chari-
table organization, its assets must be transferred to another charity.”> Third, “no
substantial part” of the charity’s activities can be the “carrying on of propaganda”
or attempting to influence legislation, and the organization may not campaign on
behalf of political candidates.’* Finally, the organization must not conduct activ-
ities that violate public policy.”> Whether an activity violates public policy is
judged by reference to the laws and pronouncements of the executive, legislative,
and judicial branches of the government.”®

China’s law does not contain counterparts to these United States provisions,
although they may be inferred from some parts of the Regulation. For instance, a
foundation is required to engage in welfare activities according to its charter, and
the foundation’s charter must not “specify contents that are beneficial to a special
natural person, legal person, or other organization.””? Taken together, these pro-
visions may have similar substantive effects as the United States’ ban on private
inurement and its requirement of operation exclusively for a public purpose.
Nonetheless, those rules are not explicit in the Regulation, and it is unclear
whether a charitable organization in China might be permitted latitude to perform
those activities disallowed to United States organizations.

Stricter rules apply in other areas. The Regulation contains many generally
applicable operating provisions that affect only private foundations under the
Code. First, foundations in China are required to make prudent and productive
investments of donated funds.’® This rule is reminiscent of the jeopardizing in-
vestment restriction applicable to private foundations in the United States, which
imposes a five percent tax on certain investments that are inconsistent with the
organization’s charitable purpose.” Next, the Regulation requires a public offer-

71 26 U.S.C. §501(c)(3) (2005).
2 4.

73 See generally Church of Scientology of Cal. v. Comm’r, 823 F.2d 1310 (1987) (church which
transferred over two million dollars directly to church founder, who controlled all of church’s funds, was
not exempt under section 501(c)(3) of the Code because its actions resulted in private inurnment); IRS
Form 1023 Instructions, supra note 45, at 8-9.

74 26 U.S.C. §501(c)(3) (2005).
75 Bob Jones Univ. v. United States, 461 U.S. 574, 591 (1983).

76 See generally id. at 600-02 (court reviewed legislative, executive, and judicial authority to deter-
mine whether the IRS exceeded its authority.).

77 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, arts. 5, 10. Interestingly, this pro-
vision seems to ban supporting organizations, which have commonly been employed in the United States
to provide monetary support to civic leagues and other charitable organizations; see 26 U.S.C. §509(a)(3)
(2004) where recent investigation into charitable organizations has revealed that supporting organizations
are particularly susceptible to abuse, and recently proposed amendments to United States law have called
for their elimination; see Senate Finance Committee Discussion Draft, supra note 49, at 2.

78 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, arts. 25, 27.

79 See 26 U.S.C. §4944(1)(a) (2004) (that provides, “[i]f a private foundation invests any amount in
such a manner as to jeopardize the carrying out of any of its exempt purposes, there is hereby imposed on
the making of such investment a tax . . .”).

10 Loyola University Chicago International Law Review Volume 3, Issue 1
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ing foundation to make welfare expenditures that meet or exceed seventy percent
of its income from the prior year.20 Non-public offering foundations must make
welfare expenditures that meet or exceed eight percent of their prior year’s total
net asset value.8! Again, private foundations in the United States are subject to
similar minimum expenditure rules. A foundation that fails to make welfare dis-
tributions in excess of five percent of the net value of assets not used directly in
carrying out the foundation’s exempt purpose is subject to a fifteen percent ex-
cise tax on the undistributed amount.’2

The Regulation diverges from the Code on the subject of administrative ex-
penses. It provides that “{t]he wages and welfare of the staff of a foundation and
the expenses of administration shall not exceed 10% of the total expenditure of
the current year.”%3 In contrast, the United States places no limit on administra-
tive expenses.®* Instead, “reasonable and necessary” administrative costs are
considered part of the foundation’s charitable giving.®> Although a limitation
was briefly imposed in the United States, an IRS study published in 1990 found
that most foundations’ charitable expenditures far exceeded their administrative
ones.?¢ Congress never renewed the limitation; however, recent investigations
into the activities of charitable organizations have spurred a new proposed limita-
tion.8?” The new limitation would apply only to private foundations and would
call for an automatic IRS investigation of administrative expenses in excess of
ten percent of the foundation’s total expenses.®® Any expenses above thirty-five
percent of the foundation’s total expenses would be considered per se unreasona-
ble.3® It is worth noting for comparison purposes that if the proposed limitation
were passed, both the United States and China would use ten percent as the
benchmark of acceptable charitable administration cost.

G. Related Person Restrictions

China’s rules on related persons in foundation management are more restric-
tive than the corresponding United States provisions.®® In China, foundations are
required to have boards of directors composed of five to twenty-five individu-

80 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 29.
81 Id.

82 See 26 U.S.C. §4942 (2004).

83 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 29.

84 Section 4942(g)(4) of the Code used to limit the amount of administrative expenses counted as
nontaxable “qualifying distributions.” This limitation expired in 1990. See 26 U.S.C. §4942(g)(4)(F)
(2004).

85 26 U.S.C. §4942(2)(1)(A) (2004).

86 See THoMAS J. SCHENKELBERG, Esq. AND VIRGINIA C. Gross, PRivaTeE FounNDATIONS — DISTRIBU-
TIONS {§4942), 880 2nd TMP ITI(J)(2) (2004), citing IRS Grant-Making Administrative Expenses Study
(Jan. 27, 1990).

87 See SENATE FINaANCE CoMMITTEE DiscussioN DRAFT, supra note 49, at 5.
88 Id.
8 Id.
90 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, ch. IIL.
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als.! Only one third of the directors may receive compensation for their ser-
vices.®2 In non-public offering foundations that are created with private funds,
“[T}f some of the directors thereof are close relatives, the total number thereof
shall not exceed one third of the total number of directors. The directors of other
foundations who are close relatives shall not hold a post concurrently [on the
board of directors].”?? In addition, an interested director (meaning one whose
affairs outside of the foundation will be affected by the board’s decision on a
particular matter) is not permitted to participate in decisions related to the rele-
vant interest.>* Finally, directors and supervisors of the foundation, and the close
relatives of those individuals, are flatly forbidden to engage in transactions with
the foundation they serve.®s

These restrictions on related persons are similar in nature to disqualified per-
son rules applicable to private foundations found in the Code. Although there is
no prohibition against relatives serving as co-directors of private foundations,
“self-dealing” transactions with “disqualified persons” are heavily taxed.®® Dis-
qualified persons include a substantial contributor to the foundation, officers and
directors of the foundation, a relative of a substantial contributor, officer or direc-
tor, or finally a business in which a substantial contributor, officer or director
owns more than a thirty-five percent stake.9? “Self-dealing” transactions include
a sale or lease of property, lending or borrowing money, furnishing goods and
services, payment of compensation by the foundation, and transfer of foundation
property to the disqualified person.®®

An excise tax may also apply to managers and employees of United States
public charities who enter into questionable compensation arrangements.®® The
tax applies to any “disqualified person” who receives a benefit from a charity in
excess of the value of goods or services provided to the charity by that person.!?°
The definition of disqualified persons for purposes of the excise tax on public
charities is similar to that used for private foundations and generally includes any
person who is able to exercise financial control over the organization.!o! It also
applies to any manager who approved the excess benefit transaction.!2

The Code contains exceptions to the self-dealing rules for those transactions
that benefit the foundation and do not benefit the disqualified person.'®3 In addi-

91 Jd. art. 20.

92 I4.

93 Id.

9% Id. art. 23.

95 Id.

9% See 26 U.S.C. §4941 (2004).

97 26 U.S.C. §4946(a)(1) (2004).

98 26 U.S.C. §4941(d)(1) (2004).

99 26 U.S.C. §4958 (2004).

100 26 U.S.C. §4958(a)(1) (2005).

101 26 U.S.C. §4958(f)(1) (2005).

102 Compare 26 U.S.C. §4958(a)(2) with 26 U.S.C. §4946(a)(1).
103 See 26 U.S.C. §4941(d)(2) (2005).

12 Loyola University Chicago International Law Review  Volume 3, Issue 1



Comparison of Tax Exempt Organizations

tion, the United States tax regulations permit a private foundation or a public
charity to pay a reasonable salary to directors and officers for services rendered
in pursuit of the organization’s charitable purpose.!®¢ As a result, governance of
related person transactions in the private foundation context is in some ways less
restrictive than its Chinese counterpart. China flatly forbids foundation managers
from engaging in transactions with the foundations that they serve, while the
United States allows all such transactions but subjects those that endanger the
integrity of the foundation to a prohibitive excise tax.

Recently proposed amendments to the tax law in the United States would
bring its content much closer to that of China’s law.!%5 In particular, the Com-
mittee has suggested that self-dealing rules should apply to all charitable organi-
zations, whether public or private.!°¢ In addition, the proposal would expand the
definition of “disqualified person” to include a corporation or partnership with
respect to which an otherwise disqualified person “is a person of substantial in-
fluence.”1%? The Committee’s proposal would flatly forbid compensation of a
private foundation’s directors, and it would limit compensation of a public char-
ity’s directors to “comparable federal government rates for similar work and sim-
ilar time to support salary.”1%® These changes, if put into effect, would make the
United States’ system of charitable governance quite similar to China’s. Both
countries would limit the influence and compensation of interested persons in
charitable organizations and strongly discourage self-dealing transactions.

H. Annual Reporting and Government Oversight

The Committee’s proposal would also draw the United States closer to China
in its’ oversight of charitable activities. Currently, U.S. charities with annual
income in excess of $25,000 are required to file a report with the IRS and must
make the report publicly available for inspection.'?® In the absence of an audit,
this report serves as the sum total of the federal government’s oversight of chari-
table organizations. States generally follow the same procedure, and most states’
laws do not give government agencies the right to participate in foundation
activities.

In contrast, China supervises foundations directly.!'® Foundations are re-
quired to appoint “supervisors” who must attend board meetings and “reflect in-
formation to the administrative departments of registration, business supervisory
authority, and tax authorities or the accounting department in charge.”!!! In ad-

104 See Treas. Regs. §53.4941(d)-3(c) (as amended in 1980); Treas. Regs. §53.4958-4 (as amended in
2002).

105 See generally SENATE FINANCE COMMITTEE DIsCUSSION DRAFT, supra note 49.
106 14, at 3-5.

107 [d. at 4.

108 Id. at 5.

109 See Instructions for Form 990 and Form 990-EZ 1, 8, available at http://www. irs.gov/publ/irs-pdf/
1990-ez.pdf.

110 See generally ReGuLATION ON FOUNDATION ADMINISTRATION, supra note 31.
11} Id. art. 22.
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dition, various provincial government offices are directed by statute to annually
inspect foundation offices, direct and supervise foundation activities, and review
annual reports.!'2 Furthermore, foundations are required to “accept the tax su-
pervision and the accounting supervision by the competent departments of taxa-
tion and the competent accounting departments.”!!3 These powers are much
broader than those imposed by either federal or state governments in the United
States and reflect a strong difference in political culture between the two coun-
tries. Finally, illegal acts by a Chinese foundation can result not only in cancella-
tion of the foundation’s existence but also in criminal punishment.!'4 This
provision is no small matter in a country that recently executed four bankers for
fraud and embezzlement.!!3

III. Analysis of Compared Laws

From two extremes of political culture, the United States and China have
nearly reached consensus, at least on paper, of the appropriate method of gov-
erning charitable organizations. This agreement is hardly surprising, given
China’s push for rapid marketization and the United States’ slow drift from a
truly federal government toward a national system. The recent vintage of
China’s law, in comparison to the long history of relevant the Code sections,
suggests that Chinese lawmakers may have something to learn from the relative
complexity of the United States system. On the other hand, revelation about the
prevalence of fraud among charitable organizations in the United States has pro-
duced a proposal from the Committee that would shift United States law strongly
in the direction of Chinese-style governance.

A. Recommendations for Revision of the Code Based on a Comparison to
the Regulation of the People’s Republic of China

The United States’ governance of charitable organizations is more permissive
than China’s governance in several important ways. Charitable institutions in
China are required to distribute a minimum percentage of either their income or
the value of their assets each year.!'¢ In the United States, only private founda-
tions are subject to a minimum distribution rule, and this rule requires only distri-
bution of a percentage of the value of the charity’s assets not used in furtherance
of its exempt purpose rather than a percentage of the value of all of the charity’s
assets.!!” In addition, China requires charities to minimize expenses of adminis-
tration.’'8 The United States places no limit on those expenses.!!® China also

H2 See id. arts. 34-36.
13 Jd, art. 37.
114 See id. arts. 40-45.

115 Jiang Zhuqing, Financial Crooks Get Tough Penalty, CHINA DamLy, 2004 WL 89401066 (Sept.
2004).

116 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 29.
117 See 26 U.S.C. §4942 (2004).
118 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 29.
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flatly forbids all charitable directors from transacting business with the founda-
tions that they serve.'2° The United States limits these transactions only for pri-
vate foundations, and only in certain instances.!2! Finally, China takes a more
hands-on approach to supervision of charities, employing annual on-site visits
and permissive government intervention in charities’ operations as a means of
oversight.!22 In contrast, the United States requires only an annual report.!?3

The results of the United States’ hands-off approach to charitable foundations
cannot be summarized easily. The nonprofit sector is notably varied and controls
vast resources.!2* It plays a vital role in the social, economic and moral lives of
United States citizens.!?> It seems likely that the country’s relaxed method of
oversight has contributed to the growth and importance of charitable institutions,
which is no doubt a blessing rather than a curse. Nonetheless, the Committee’s
recent investigation revealed that some charities have paid inflated salaries to
executives, participated in insider deals without adequate transparency, engaged
in abusive tax shelters, and funneled money to terrorist organizations.!?¢ Senator
Max Baucus denounced the behavior as “sloppy, unethical and criminal.”!??

Selective adoption of China’s stricter methods of governance could improve
charitable oversight in the United States. Many of China’s proposals are tailored
to maximize use of charitable foundations’ assets for charitable work, while
many of the problems cited by the Committee center on use of those assets for
purposes unrelated to charitable work. It is no surprise, then, that the Commit-
tee’s proposed remedy bears many similarities to China’s law. Like China’s
Regulation, the Committee’s proposal would limit administrative expenses, place
restrictions on the dealings of foundation directors, and give the IRS greater
oversight power.

119 See SCHENKELBERG, supra note 86.

120 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 23.
121 See 26 U.S.C. §4941 (2004).

122 See generally REGULATION ON FOUNDATION ADMINISTRATION, supra note 31.

123 See Instructions for Form 990 and Form 990-EZ 1, 8, available at http://www .irs.gov/pub/irs-pdf/
1990-ez.pdf.

124 See Joint COMMITTEE ON TAXATION, supra note 13.
125 Baucus Remarks, supra note 15.

126 See id.; see also Written Statement of Mark W. Everson Commissioner of Internal Revenue Before
the Committee on Finance United States Senate Hearing on Exempt Organizations: Enforcement
Problems, Accomplishments, and Future Direction 5-14, Apr. 5, 2005, available at http://finance.senate.
gov/hearings/testimony/2005test/metest040505.pdf (detailing abuses of tax exempt status by charitable
organizations).

127 Baucus Remarks, supra note 15. For example, a committee was recently formed to investigate the
Statue of Liberty-Ellis Island Foundation on charges that the foundation had misled donors about its
financial condition in order to raise funds and on charges that it paid unjustifiably high salaries to its
executives; see Fred Stokeld, Review Committee Releases Findings on Statue of Liberty Charity; Finance
Committee Probe Continues, 2004 Tax Notes Topay 149-3 (Aug. 2, 2004). The executive salary con-
troversy is not isolated—there have been a number of high profile investigations in recent months. For
one example, see Study Finds Some Charities Pay “Astronomical Compensation” Packages, 2004 Tax
Notes Topay 163-52 (Aug. 20, 2004) (noting that compensation packages paid to executives of the
Greenpeace supporting organization, Greenpeace Fund, “appear to be entirely inappropriate considering
the organization performs essentially no work.”).
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Even with those recommendations in place, the Committee’s recommendation
does not approach the Regulation in terms of simplicity and potential effective-
ness. Using the Regulation as an example, the United States should consider
enacting simple limits on administrative expenses, directors’ salaries, and mini-
mum grant distributions. These measures would not only help good charitable
actors who are unsatisfied with the ambiguous state of current law, they would
also reduce funds available for malfeasance by boards of directors gone awry. In
addition, simple numerical limits would enhance the IRS’s enforcement function
by making annual charitable foundation reports more meaningful to reviewing
agents. Although adopting this recommendation will not solve all of the United
States’ charitable governance problems, it will ensure that, in the absence of out-
right fraud, charitable organizations will report instances when their executives’
salaries and administrative expenses exceed an acceptable level and when grants
for their charitable purposes fall below an acceptable level. This bright-line pro-
posal would seem to be an effective check on even marginally law-abiding
boards of directors.

B. Recommendations for Revision of the Regulation Based on a Comparison
to Internal Revenue Code

The Code is both more and less detailed than the Regulation. Although it
prescribes the many minutiae of incorporation, capitalization, and report filing of
charitable foundations, the Regulation fails to anticipate the fine details of tax-
payer ingenuity now covered by the Code. Because the United States Congress
has spent decades observing and correcting various forms of tax-exempt organi-
zation abuse, the Code’s anti-abuse provisions, particularly those relating to ex-
cess benefit transactions and private foundations, are extraordinarily complex.
Although this complexity is an obvious detriment to charitable organizations (and
a boon to their attorneys), it serves an important purpose. Without it, United
States charitable foundations would be open to personal use rather than exclu-
sively public use. For China, whose forceful reform policy has already en-
couraged corporate graft and whose citizenry harbors only shallow support for
privately run institutions, abuse of tax-exempt organizations will no doubt be-
come a serious matter as use of those organizations becomes more widespread.1?8

The Code differs from the Regulation in several key respects. First, the Code
clearly enunciates and categorizes the various purposes of tax-exempt organiza-
tions.12° This enables Congress to legislate specifically and narrowly to a partic-
ular kind of organization when necessary. It also enables the founders and
directors of organizations to properly tailor their purposes and activities to those
that are sanctioned by the Code. China, in contrast, requires only a “welfare
undertaking” that does not jeopardize national security, solidarity, or morality.!3°
In doing so, it loses the legislative ease retained by Congress to target particular

128 See ZHANG, supra note 16.
129 See 26 U.S.C. 501(c) (2004).
130 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, arts. 2, 4.
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kinds of organizations. In addition, the Regulation’s subjective description of
charitable purpose makes the government appear less than genuine in its encour-
agement of independent organizations. The standards of national security, soli-
darity, and morality would seem to prevent a charitable organization from
undertaking any task in contravention of current government thinking.!3! In ar-
eas prone to controversy, such as foreign adoption, migration, and ethnic preser-
vation, the Regulation’s subjective stance could have a serious chilling effect on
charitable activity because it seems to allow the government to eliminate any
charity at will.

To avoid inhibiting charitable undertakings, the Chinese government should
outline a policy similar to that described by the United States Supreme Court in
Bob Jones University v. United States.'32 In that case, the Court looked to all
three branches of the government in order to determine whether racial discrimi-
nation at an educational institution ran counter to the common-law rule against
granting tax-exemption to organizations that, through their actions, violate public
policy.1?? China, too, should look to existing written expressions of law and
policy preference, which could serve as a foothold for charitable organizers and
courts in instances of dispute.

Another difference between the Code and the Regulations comes in the area of
related person transactions. The Regulation limits the number of “close rela-
tives” who may serve as directors of a private offering foundation.!3* It also
prohibits directors from participating in decisions on matters of personal financial
interest to them.!35 Finally, it prohibits business transactions between directors
or their close relatives and the foundation they serve.!3¢ These provisions are
broader than corresponding provisions of the Code because the Regulation’s pro-
visions apply to all charities while the Code’s provisions apply only to private
foundations. Nonetheless, the Code provisions contain an important level of de-
tail that is absent in the Regulation.

The Regulation restricts its concept of a disqualified person to foundation di-
rectors and supervisors. The Code, in contrast, looks not only to a charitable
organization’s management but also to those who may be in a position of influ-
ence, for instance, after making substantial contributions to the foundation.!3’
There is no doubt that even in the United States, charities must be responsive to

131 China’s Ministry of Culture has used similar standard to rule by fiat in the past year, requiring
Britney Spears to wear less revealing clothing during concerts given in the country and banning as “an
insult to national dignity” a Nike television commercial featuring NBA star LeBron James as a character
in a kung-fu movie; see Britney Given Green Light on China Tour, China Daily, June 1, 2004, at 1,
available at hitp://www .chinadaily.com.cn/english/doc/2004-06/01/content_335591.htm; see China Bans
Nike TV Ad as National Insult, China Daily, Feb. 12, 2004, at 1, available at http://www.chinadaily.com.
cn/english/doc/2004-12/07/content_397920.htm.

132 Bob Jones Univ. v. United States, 461 U.S. 574 (1983).

133 Id. at 600-02.

134 See REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 20.
135 Id. art. 23.

136 [4.

137 See 26 U.S.C. §4946(a)(1) (2004); Treas. Regs. §53.4958-3(c).
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the wishes of their high-dollar donors. The Code restriction exists to keep this
responsiveness within reasonable bounds. The failure of China’s law to compre-
hend the influence of substantial contributors leaves open the possibility of abu-
sive quid pro quo transactions with wealthy taxpayers who are not foundation
directors.

In addition to targeting managers and substantial contributors, the Code also
prohibits foundations from dealing with businesses that are heavily influenced by
the foundation’s managers and substantial contributors.!3® The Regulation seems
not to contain any corresponding provision.!3® This second omission is also im-
portant. With China’s increasing privatization, the number of wealthy individu-
als who hold ownership interests in businesses will grow. By not prohibiting
transactions between these businesses and charitable foundations directed by re-
lated business owners, the Regulation opens the door to an income tax shelter
that has been outlawed in the United States by the private foundation regulations.
Under the Regulation, a wealthy business owner could create a private offering
foundation by donating a sum of money to it. One-third of the directors could be
close relatives of the founder, and one third of the directors could draw a salary
from the foundation.!#® Under the Regulation, the foundation’s investment earn-
ings would not be subject to income tax.!4! Furthermore, although the founder
and his close relatives would be prohibited from transacting business with the
foundation, their corporation would not be subject to a similar prohibition. Al-
though the founder would be somewhat restricted in his dealing with the founda-
tion, he would still have two viable and important avenues of withdrawing his
appreciated donation: directors’ salaries and transactions with his corporation.
Thus, the Regulations should define the term “close relative” to include busi-
nesses owned in specific percentages by foundation directors and contributors in
order to prevent the shelter described above.

One final and important difference between the Regulation and the Code is the
approach of both laws to government oversight. The Regulation currently calls
for a very high level of government involvement in the administration of charita-
ble foundations.!42 The Chinese government is required to inspect foundation
offices annually, to engage in “routine supervision and administration,” to ex-
amine the foundation’s annual report, and to provide special tax and accounting
supervision.’43 The Code does not call for a similar level of government involve-
ment. Instead, it requires the IRS to review an annual return and to conduct
investigation of that return if necessary.!4#

138 14

139 The term “close relative” is not defined in the Regulation. I have assumed that it refers to family
members.

140 REGULATION ON FOUNDATION ADMINISTRATION, supra note 31, art. 20.
141 See id.

142 See id. at ch. V.

143 jq.

144 26 U.S.C. §6033 (LEXIS through 2004).
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Although the United States may be moving toward a more hands-on approach
to governing charities, it is unlikely to reach the level required by the Chinese
regulation.'*> Even if there were a political will to scrutinize each and every
charitable organization in the United States, the IRS simply lacks the resources to
do so.146 In 2003, the IRS was responsible for policing 1.6 million exempt orga-
nizations.'*” If China’s new Regulation encourages growth of its nonprofit sec-
tor on par with that of the United States, its bureaucracy will be overwhelmed.

Both countries should consider adopting a system of oversight that combines
elements of both the Code and the Regulation. This hybrid method should em-
ploy a meaningful reporting system that would require submission of a founda-
tion’s audited financial statements, bank records, and managers’ affidavits in
order to identify charitable organizations at risk under the law. The governments
could then focus their attention on those organizations, employing on-site visits,
and special guidance when appropriate. By using a hybrid oversight statute,
China could learn from the United States’ experience and avoid prevalent misuse
of charitable organizations without overwhelming its bureaucratic system. Like-
wise, the United States could move toward a more effective system of
governance.

In summary, there are useful lessons to be learned on both sides. The United
States should consider adopting bright-line minimum distribution and maximum
administrative expenditure requirements to encourage an appropriate level of
grant-making and to provide the IRS with meaningful guidelines for assessment.
Such guidelines would allow the IRS to follow China’s example and increase on-
site oversight where organizations’ returns indicate potential problems. China
should likewise rely upon organizations’ annual reports for guidance as to the
appropriate level of on-site oversight in order to avoid overwhelming local bu-
reaucracies as the country’s charitable sector expands. In addition, China should
adopt a more objective standard of charitable purpose, which would create free-
dom and promote the establishment of charities tailored to needs of China’s peo-
ple, whether or not the government recognizes those needs. Finally, in order to
prevent taxpayer abuse, China should adopt the United States’ disqualified per-
son definition, which has been crafted over a long period of time in response to
known taxpayer behaviors.

145 See Evelyn Brody, Submission in Response to June 2004 Discussion Draft of the Senate Finance
Committee Staff Regarding Proposed Reforms Affecting Tax-Exempt Organizations, 2004 Tax NOTEs
Topay 143-92 (July 26, 2004) (suggesting that increased IRS powers and privatization of charitable
oversight are not desirable because current laws suffice); Mark Pacella, Statement of the National Associ-
ation of State Charity Officials to the United States Senate, Committee on Finance; 2004 Tax NoOTEs
Topay 121-37 (June 23, 2004) (supporting increased reporting requirements and information sharing
with state regulators); Derek Bok, Statement to Senate Finance Committee, 2004 Tax Notes Tobay
121-36 (June 22, 2004) (urging that “excessive administrative burdens may well outweigh the positive
results that a more cautious, incremental approach can achieve™).

146 See Fred Stokfeld, EO Reps Respond to Finance Draft of Charity Reform Proposals, 2004 Tax
Notes Topay 142-1 (July 22, 2004).

147 See JCT Describes Current Law on Exempt Organizations, 2004 Tax Notes Topay 121-9 (June
22, 2004).
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IV. Conclusion

While the United States and China have divergent political cultures, they are
both faced with the difficult task of governing large economies. Both have real-
ized that the nonprofit sector plays an important role in such economies, and both
have developed comprehensive systems of oversight for charitable organizations.
The United States’ past experience has provided it with a detailed set of require-
ments but a hands-off style of enforcement. China, in contrast, has had little
experience with preventing taxpayer manipulation in a market economy, so its
law is weak in detail but strong on enforcement.

In spite of these differences, the similarity of the two laws, and the strikingly
Chinese proposal of the Committee, paint a picture of two countries moving to-
ward the center on issues of charitable governance. The United States has
adopted stricter laws, as well as a more national and less federal view of charita-
ble organizations. China has become more permissive, giving its imprimatur to
nongovernmental charitable institutions for the first time in over forty years.
Both have reached an understanding on the importance of altruism in organized
form, and both societies should benefit from their newly-found common ground.
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RELEASING ACCUSED GENOCIDAL PERPETRATORS IN RWANDA:
THE DISPLACEMENT OF PREVENTIVE JUSTICE

George S. Yacoubian, Jr., Ph.D."

Introduction

In addition to the International Criminal Tribunal for Rwanda (“ICTR”),! es-
tablished by the United Nations (“UN”) during the early 1990s to prosecute indi-
viduals accused of committing genocide and other crimes against humanity, the
Rwandan government has also prosecuted accused genocidal perpetrators for
their alleged participation in the 1994 Rwandan Genocide. To date, the ICTR
has prosecuted and convicted twenty offenders, while national Rwandan authori-
ties have prosecuted approximately 200 offenders,? and another 80,000 persons
are still awaiting trial in Rwanda.? Unfortunately, the unmanageable quantity of
accused offenders awaiting trial before the national courts has forced authorities
to release thousands of detainees in an effort to ease prison overcrowding. By
any objective standard, this is an unsatisfactory resolution to the Rwandan Geno-
cide since the prevention of genocide is partly contingent on the successful prose-
cution and punishment of perpetrators.® As a result, the international community
is now at a greater risk of succumbing to new genocidal events.

A review of the situation in Rwanda and the current state of international crim-
inal law suggests that there may be alternative solutions that could balance the
practical quagmire of prison overcrowding and the need to bring genocidal per-
petrators to justice. Part I of this essay provides a brief historical assessment of
genocide in the Twentieth Century. Part II summarizes the events that
culminated in the 1994 Rwandan Genocide and reviews the investigations and
prosecutions conducted to date at the ICTR and in Rwanda. Part III presents a
history of the International Criminal Court (“ICC”),¢ established in the summer
of 2002, and reviews the work undertaken by the ICC to date. Part IV discusses

' George S. Yacoubian, Jr., is an associate research scientist with the Pacific Institute for Re-
search Evaluation (PIRE) in Calverton, MD. The author would like to thank Roger S. Clark, Board of
Governors Professor at Rutgers (Camden) School of Law, for his review of an earlier draft of this paper.
The author has written extensively in the area of genocide and international criminal justice. Address
correspondence to: Dr. George S. Yacoubian, Jr., PIRE, 11710 Beltsville Drive, Suite 300, Calverton,
MD, 20705, (301) 755-2790, (301) 755-2799 — Fax, or by email to gyacoubian@pire.org.

1 S.C. Res. 955, UN. Doc. §/1994/1168 (Nov. 8, 1994).

2 Amnesty International, Amnesty International Report 2005 (Amnesty Int’l. 2005), available at
http://web.amnesty.org/report2005/rwa-summary-eng.

3 Rwanda to Speed up Genocide Trials, SYDNEY MORNING HERALD, Jan. 17, 2005, available at
http://www.smh.com.au/news/World/Rwanda-to-speed-up-genocide-trials/2005/01/16/1105810774432.
html (last visited Jan. 19, 2006).

4 Press Release, Amnesty International, Rwanda: End of Provisional Release of Genocide Suspects
(Apr. 23, 2003), available at http://web.amnesty.org/library/Index/ENGAFR470052003.

5 Leo Kuper, THE PREVENTION oF GENOCIDE 193-94 (1985).
6 See generally International Criminal Court, http://www.icc-cpi.int/ (last visited Jan. 19, 2006).
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the problems and potential alternative solutions to the Rwandan prison over-
crowding and the impact that the release of accused genocidal perpetrators will
have on the international community. A thoughtful analysis of these alternatives
suggests that releasing thousands of suspected genocidal perpetrators for the sole
purpose of easing prison overcrowding is an inadequate resolution to a criminal
phenomenon that has consistently plagued the global community for the past
century.

I. Genocide

The Armenian Massacres of 1915 are widely considered to be the first princi-
pal genocide of the Twentieth Century.” During the second half of the nineteenth
century, Armenia fell under Ottoman Turk rule.® In 1908, the Young Turks, the
ruling political party of the Ottoman Empire that was comprised of army of-
ficers,® adopted a credo of pan-Turanism, which alleged a mythic unity among
Turanian peoples based on the concept of ‘Turkification.”!® Motivated by a fe-
verish sense of jingoism, the Young Turks sought an empire that stretched from
central Asia to China.!! Between 1908 and 1914, the seemingly democratic
Young Turks became xenophobic nationalists intent on eliminating the Armenian
people.1?

By the end of April 1915, the stage had been set for the Armenian Massacres.
Men, women, and children were led to secluded areas and murdered.!> Those
who were not killed immediately were killed as a result of the conditions sur-
rounding the Ottoman deportation orders.'* As Dadrian stated, “the Ottoman
authorities ordered . . . the wholesale deportation of the Armenian population of
the empire’s Eastern and Southeastern provinces.”!3> By the time the killings
ceased, more than one and a half million Armenians had been slaughtered.'¢

At the time of the Armenian Massacres, neither the crime nor the definition of
genocide had been conceptualized. As I have written, “[t]here were certain rules
of war to protect civilian populations, but these regulations failed to cover a gov-

7 See generally JAY WINTER ET AL., AMERICA AND THE ARMENIAN GENOCIDE OF 1915 (Jay Winter
ed., 2004); SAMANTHA POWER, “A PROBLEM FROM HELL” AMERICA AND THE AGE oF GENOCIDE 1-16
(2002); VAHAKN N. DADRIAN, THE HISTORY OF THE ARMENIAN GENOCIDE (Berghan Books 6th rev. ed.
2003).

8 DADRIAN, supra note 7, at 45.

9 Id. at 45.

10 Joser GUTTMANN, THE BEGINNINGS OF GENocIDE (Armenian Historical Research Assn. 1965).
11 DADRIAN, supra note 7, at 185.

12 Id. at 180-184.

13 Id.

14 1d.

15 DaDRIAN, supra note 7, at 219.

16 DADRIAN, supra note 7, at xiviii.
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ernment’s persecution of its own people.”!” Rather, France, Great Britain, and
Russia referred to the Armenian Massacres as “crimes against humanity.”18

The term “genocide” was ultimately coined and defined in 1944 by Raphael
Lemkin, a Polish-Jewish jurist, to denote “a coordinated plan of different actions
aiming at the destruction of essential foundations of the life of national groups,
with the aim of annihilating the groups themselves.”'® Lemkin’s efforts
culminated in the Convention on the Prevention and Punishment of the Crime of
Genocide,2° which officially came into effect as a binding piece of international
law on January 12, 1951.2! Today, 137 states have ratified or acceded to the
Convention, including all member states of the European Union and all perma-
nent members of the UN Security Council (“SC”).22 Article II of the Genocide
Convention defines genocide as:

Any of the following acts committed with the intent to destroy, in whole
or in part, a national, ethnical, racial, or religious group, as such:
a) Killing members of the group;
b) Causing serious bodily or mental harm to members of the group;
¢) Deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part;
d) Imposing measures intended to prevent births within the group;
and
e) Forcibly transferring children of the group to another group.?3

No state has ever asserted that genocide is not a crime, and the definition
contained in Article II is considered to be binding international law.24

Despite the ratification of the Genocide Convention and an increased aware-
ness of the potential for unparalleled destruction since the end of the Second
World War, genocide has been perpetrated repeatedly during the past four de-
cades. I have observed that “its contemporary manifestation has indicated a ca-

17 George Yacoubian, Underestimating the Magnitude of International Crime: Implications of Geno-
cidal Behavior for the Discipline of Criminology, 14 WorLD BuLL. 23 (1998), available at http://www.
habermas.org/yacoubiandoc.htm.

18 Roger S. Clark, Crimes Against Humanity, in THE NUREMBERG TRIAL AND INTERNATIONAL Law
177 (George Ginsburg & V.N. Kudriavtsev eds. 1990).

19 RapHAEL LEMKIN, Axis RULE IN OccupleDp EUrOPE: Laws OF OCCUPATION — ANALYSIS OF Gov-
ERNMENT — PrOPOSALS FOR REDRESs 79 (1944).

20 Convention on the Prevention and Punishment of the Crime of Genocide, G.A. Res. 260 (III), U.N.
GAOR, 3rd Sess., 179th plen. mtg., U.N. Doc. A/810 (Dec. 9, 1948) [hereinafter Genocide Convention].

21 University of Minnesota: Human Rights Library, Convention on the Prevention and Punishment of
the Crime of Genocide, 78 U.N.T.S. 277 (Jan. 12, 1951), available at http://www1.umn.edu/humanrts/
instree/x cppeg.htm.

22 See Office of the United Nations High Commissioner for Human Rights, Convention on the Pre-
vention and Punishment of the Crime of Genocide, http://www.ohchr.org/english/countries/ratification/1.
htm (last visited Jan. 19, 2006).

23 Genocide Convention, supra note 20, at 174.

24 Epwarp M. WisE, ELLEN S. PODGOR & ROGER S. CLARK, INTERNATIONAL CRIMINAL Law CASES
AND MATERIALS 690 (2d ed. 2004).
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pacity for atrocity on an unprecedented scale.”?> Victimized groups include
400,000 civilians during the Vietnam War,26 more than one million Bengalis in
Bangladesh in 1971,27 150,000 Hutu in Burundi in 1972,28 1.5 million Cambodi-
ans between 1975 and 1979,2° 200,000 Bosnian Muslims and Croats in the For-
mer Yugoslavia in 1992,3¢ and 800,000 Tutsi in Rwanda in 1994.3! It was the
genocidal events that took place in Rwanda that ultimately yielded legal re-
sponses in the form of both national prosecutions and the creation of an interna-
tional criminal tribunal.32

II. Rwanda

The popular but dangerously simplistic version of Rwanda’s catastrophe is
that tribal rivalry led to an eruption of savagery. This description erroneously
allows the international community to dismiss not only its complexity, but also
its significance in the development of international criminal law. The events in
Rwanda illustrate how the coexistence of different social groups can evolve into
problems with overwhelmingly racial dimensions. As Destexhe affirmed,
“archaic political divisions were progressively transformed into racial ideologies
. .. which then brought them into the political arena.”33

During the second decade of the Twentieth Century, Germany colonized the
region in Africa that now encompasses Rwanda and Burundi.3* Three ethnic
groups inhabited the area: the Twa, the original denizens comprising one percent
of the population; the Hutu, who entered the area during the fourth and seventh
centuries comprising eighty-five percent of the population; and the Tutsi, the
newest inhabitants, comprising fourteen percent of the population.3> Belgium

25 George Yacoubian, The Efficacy of International Criminal Justice: Evaluating the Aftermath of the
Rwandan Genocide, 161 WorLD AFrFaIrs 186, 186 (1999).

26 GUENTER LEwY, AMERICA IN VIETNAM 443 (1978).

27 Frank CHALK & Kurt JonassonN, THE HisTory AND SocioLoGy oF GENocipe 396 (Yale U.
Press 1990); Leo Kueer, Genocme: Its PoLitical Use v THE TweNTIETH CENTURY 79 (1981).

28 Leo KupER, THE PrTy oF IT ALL: POLARISATION OF RaciaL anp ETHnic ReLaTiONs 91 (1977).

29 George Yacoubian, Countdown to a Permanent International Criminal Court— Toward a Rap-
prochement of the Cambodian Genocide, 1 J. STupY PEACE & ConrLicT 4 (1999); Ben Kiernan, The
Cambodian Genocide: Issues and Responses, in GENOCIDE: CONCEPTUAL AND HISTORICAL DIMENSIONS
191-228 (G. J. Andreopolus ed., U. Pa. Press 1994).

30 M. CHERIF Bassiount, The Commission of Experts Established Pursuant to Security Council Reso-
lution 780: Investigating Violations of International Humanitarian Law in the Former Yugoslavia, in
THE PROSECUTION OF INTERNATIONAL CRIMES 11, n.28 (1996).

31 Lnpae MELVERN, CONSPIRACY TO MURDER: THE RwaNDAN GENocIDE 250 (2004); ALaAN
DesTEXHE, RwanNDA AND GENOCIDE IN THE TWENTIETH CENTURY (1995); GERARD PrRUNIER, THE
Rwanpa Crisis: HisTORY OF A GENOCIDE 1959-1994 265 (1995); See generally Jean Mukimbiri, The
Seven Stages of the Rwandan Genocide, 3 J INT’L. CrRiM. JusT. 823 (2005).

32 WisE ET AL., supra note 24, at 570; see also S.C. Res. 955, supra note 1, para. 1.
33 DesTEXHE, supra note 31, at 47.

34 PrUNIER, supra note 31, at 23-26.

35 DESTEXHE, supra note 31, at 37.
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annexed the colonies after the First World War, when the Tutsi were the more
dominant group, despite larger numbers of Hutu.36

Three years before Rwanda gained independence from Belgium, in 1962, a
Hutu uprising resulted in the deaths of more than 20,000 Tutsi refugees who were
fleeing the country for Tanzania, Uganda, Kenya, and the Congo.?” The Belgi-
ans, responding to pressures for democratization within its colonies, supported
the Hutu.38 Although evidence suggests animosity between the Hutu and Tutsi
began prior to Belgian rule, colonial intervention greatly exacerbated these diffi-
culties.3® Ethnic tensions heightened due to the favoritism of the Tutsi by the
Belgians throughout their colonial rule and because of their subsequent support
of the Hutu coup.#® This ultimately created conditions that expedited the path
toward genocide.*!

The Hutu party, led by General Juvenal Habyarimana, came to power through
a military coup in 1973.42 For the next twenty years, Hutu rule dominated
Rwanda.43 Although Habyarimana claimed to have established a nation of bal-
anced resources and job distribution, the President and his National Revolution
Movement for Democracy and Development ruled Rwanda as a one-party state.*4
The new government initially sought to accommodate the Tutsi, giving them a
place in Rwandan society in proportion to their population (fourteen percent).*5
This transition meant quotas throughout the government and the economy.
Throughout Habyarimana’s rule, Rwandan Tutsi in neighboring countries tried to
return to their homeland, but the Rwandan government denied repatriation.*6
Then, in the fall of 1990, the Rwandan Patriotic Front, which consisted of Tutsi
who had fled Rwanda years before, entered northern Rwanda from Uganda.4’
They now demanded democracy and power sharing from what they claimed was
a corrupt Habyarimana regime.*8

Though several concessions were made to the Tutsi rebels, the government’s
more extreme Hutu elements became increasingly organized and the government
took steps to consolidate their power.4® In response to the overwhelming politi-
cal frustration, Tutsi rebels attacked President Habyarimana’s airplane on April

36 Id. at 40.

37 Id. at 78.

38 Id. at 43.

39 Id. at 41.

40 PRUNIER, supra note 31, at 26-35,
4 14

42 DESTEXHE, supra note 31, at 45.
3 I

44 PRUNIER, supra note 31, at 76-79.
S .

46 DESTEXHE, supra note 31, at 46.
47 PRUNIER, supra note 31, at 90-94.
48 DESTEXHE, supra note 31, at 45.
49 Id. at 46.
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6, 1994.5° Everyone on board was killed.>! The annihilation of all Tutsi began
instantaneously.5? By July, Hutu soldiers, police officers, and militia members,
recurrently aided by civilians, killed approximately 800,000 Tutsi in several well-
coordinated waves of mass killing.53

III. International Criminal Tribunal for Rwanda (“ICTR”)

The crisis in Rwanda was initially interpreted as a humanitarian catastrophe
affecting hundreds of thousands of refugees, and eliciting international compas-
sion. Surprisingly, the crisis failed to give due attention to the genocide that had
already run its course. As Destexhe observed, “humanitarian action provided a
way of responding to the crisis while continuing to conveniently overlook the
fact that genocide had taken place until the situation had evolved to the point
where it could be forgotten altogether.”># In a belated response to the atrocities,
the SC established a Commission of Experts in July 1994 to investigate viola-
tions of international humanitarian law in Rwanda.55 In its first interim report,
the Commission concluded that there was evidence of genocide as defined by the
Genocide Convention.>® Having confirmed that genocide and other flagrant vio-
lations of international humanitarian law had been committed, the SC established
the ICTR57 in 1994 .58

The international community has traditionally relied on five ways of respond-
ing to violations of international criminal law: (1) doing nothing; (2) granting
amnesty; (3) creating a truth commission; (4) foreign prosecutions; and (5) creat-
ing ad hoc international tribunals.3® The Genocide Convention states that, “per-
sons charged with genocide . . . shall be tried by a competent tribunal of the State
in the territory of which the act was committed, or by such international penal
tribunal as may have jurisdiction with respect to those Contracting Parties which
shall have accepted its jurisdiction.”’¢® Therefore, three options exist to prosecute
accused genocidal perpetrators in Rwanda. Domestic officials can prosecute in-
dividuals accused of genocidal behavior internally, a foreign state can intervene

50 14, at 31.

51 MELVERN, supra note 31, at 133-136; MicHAEL BARNETT, EYEwWITNESS To A GENOCIDE: THE
UNiTeD NATIONS AND RwANDA 95 (2003).

52 DESTEXHE, supra note 31, at 31.

53 MELVERN, supra note 31, at 164-220.

54 DESTEXHE, supra note 31, at 58.

55 BARNETT, supra note 51, at 142-152; MELVERN, supra note 31, at 248-249.
56 Id.

57 S.C. Res. 955, supra note 1.

58 Id.

59 See generally M. CHERIF Bassiount, The Prosecution of International Crimes and the Establish-
ment of an International Criminal Court, in 3 INTERNATIONAL CRIMINAL Law, 3-11 (M. Cherif Bassiouni
ed., 2d ed. 1999).

60 Genocide Convention, supra note 20, at Art. VL.
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and prosecute an accused perpetrator,®! or the United Nations can convene an ad
hoc criminal tribunal. To date, four such international ad hoc criminal tribunals
have convened: the International Military Tribunal at Nuremberg in 1945,62 the
International Military Tribunal for the Far East at Tokyo in 1946,%% the Interna-
tional Criminal Tribunal for the Former Yugoslavia at The Hague in 1992,%4 and
the ICTR.%3

The creation of the ICTR supported Rwandan efforts to allocate individual
responsibility for genocide and other crimes against humanity by offering an ob-
jective forum for investigating genocidal events.®¢ The SC decided to create the
ICTR to bring to justice those persons responsible for acts of genocide and viola-
tions of humanitarian law in Rwanda between January 1 and December 31,
1994.57 As such, the ICTR is authorized to prosecute four clusters of offenses:
grave breaches of the Geneva Conventions, violations of the laws or customs of
war, the crime of genocide, and crimes against humanity.58

The first trial at the ICTR started in January 1997.5° Fifty persons have been
indicted to date.’® As of March 2005, there have been seventeen judgments
against twenty-three accused perpetrators.”’! Twenty of the twenty-three accused
(eighty-seven percent) were convicted, including one prime minister, four minis-
ters, one prefect, five burgomasters and several others who held leadership posi-
tions in 1994.72 Eight trials were in progress as of March 2005, involving a total

61 While the Genocide Convention does not specifically permit foreign states to prosecute accused
genocidal perpetrators, foreign states can assume jurisdiction via the principle of universal jurisdiction.
Universal jurisdiction is criminal jurisdiction based solely on the nature of the crime, without regard to
where the crime was committed, the nationality of the alleged perpetrator, the nationality of the victim, or
any other connection to the state exercising the jurisdiction. Universal jurisdiction can be exercised by a
competent judicial body of any state to prosecute a person accused of committing a serious crime under
international law, like genocide. See CrimC (Jer) 40161 Israel v. Eichman [1962] IsrsC [51(1-70) (dis-
cussing a brief history and application of universal jurisdiction against a defendant prosecuted for assist-
ing the Nazi regime in genocide outside of Israeli borders).

62 The International Military Tribunal at Nuremberg was established pursuant to the Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis, Aug. 8, 1945, 82
U.N.T.S. 279, available at http://www1.umn.edu/humanrts/instree/imt1945.htm.

63 Charter of the International Military Tribunal for the Far East, Special Proclamation by the Su-
preme Commander for the Allied Powers at Tokyo, 19 Jan. 1946, available at http://www.yale.edu/law
web/avalon/imtfech.htm (giving full text of the Tribunal’s Constitution).

64 S.C. Res. 808, U.N. Doc. S/RES/808 (Feb. 22, 1993).
65 S.C. Res. 955, supra note 1.

66 Erik Mose, Main Achievements of the ICTR, 3 J. INT’L. Crim. JusT. 920, 939-40 (2005); George
Yacoubian, Evaluating the Efficacy of the International Criminal Tribunals for Rwanda and the Former
Yugoslavia: Implications for Criminology and International Criminal Law, 3 WoRLD AFFaIRs 133, 135
(2002).

67 Payam Akhavan, The International Criminal Tribunal for Rwanda: The Politics and Pragmatics of
Punishment, 90 Am. J. InT’L. L. 501, 502 (1996).

68 Id. at 502-3.

69 See International Criminal Tribunal for Rwanda, http://www.ictr.org/ENGLISH/factsheets/de-
tainee.htm (last visited Jan. 19, 2006).

70 Id.
7 1d.
72 Id,
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of twenty-five accused, including eight ministers, one parliamentarian, two
prefects, three burgomasters, one councilor, and three military officers.”3

Trials in Rwanda

In December 1996, the genocide prosecutions in Rwanda began.”* To date,
Rwandese courts have concluded approximately 200 trials, with an additional
80,000 suspected perpetrators still awaiting trial.”> Not surprisingly, the sheer
magnitude of genocide cases has placed a severe strain on Rwanda’s criminal
justice system.’® That said, general amnesty was out of the question at the time
the prosecutions began because the new government, the Rwandan people, and
the international community believed that “those responsible for the genocide
should be held accountable for their acts in order to eradicate the culture of impu-
nity, reinforce respect for the law and uphold the principle of punishment for
crimes.””” Because the possibility of amnesty had been dismissed, national au-
thorities attempted to ease the pressure by categorizing the detainees according to
the crimes for which they were accused and adopted an alternative justice sys-
tem—the Gacaca institution.”®

National Rwandese officials created four categories of people accused of ge-
nocide.’® Category One consists of the “planners, organisers, and framers of ge-
nocide or crimes against humanity.”®® Category Two includes persons who
committed homicide or attempted homicide.®! Category Three includes persons
who committed “serious attacks without the intent to cause the death of the vic-
tims.”82 Category Four includes “crimes against property.”s3

The Gacaca law was adopted in March 2001.34 The law gives a role to the
community in the trial and sentencing process because the Government believes
that community involvement can contribute significantly to reconciliation.®5 The
primary principle of the Gacaca courts is to bring together all parties (i.e., perpe-

B I

74 Id.

75 Rwanda to Speed up Genocide Trials, supra note 3.
76 See id.

77 Penal Reform International, Gacaca Courts in Rwanda, hitp://www.penalreform.org/english/theme
_gacaca.htm (last visited Jan. 19, 2006).

78 See Mark A. Drumbl, Lecture, Law and Atrocity: Settling Accounts in Rwanda, 31 Ouio N.U. L.
Rev. 41, 55 (2005).

79 William A. Schabas, Genocide Trials and Gacaca Courts, 3 J. INT’L. CriM. JusT. 879, 892-93
(2005); Gacaca Courts in Rwanda, supra note 77; see also Jacques Fierens, Gacaca Courts: Between
Fantasy and Reality, 3 J. INT’L. CRIM. JusT. 896, 909-10 (2005) (discussing how Article 51 of Organic
Law no. 16/2004 of June 19, 2004 redefined the different categories of alleged perpetrators for the third
time, after the laws of 1996 and 2001).

80 Schabas, supra note 79, at 893.

81 Id.

82 Id.

83 Id.

84 Id. at 891-92; see also Gacaca Courts in Rwanda, supra note 77.
85 See Gacaca Courts in Rwanda, supra note 77.
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trators, victims, and witnesses) at the location of the crime for the purposes of
establishing the truth and identifying the guilty.8¢ The inyangamugayo, or non-
professional judges elected from the community, will chair the proceedings.®”
These judges are also responsible for imposing the sentences on those
convicted.38

There are four primary advantages to the Gacaca institution: (1) an expedited
process, which should provide closure to victims, offenders, and the international
community and begin to foster national reconciliation; (2) the reduction of prison
maintenance costs, enabling the government to concentrate on more pressing
needs; (3) the participation of every member of the community, facilitating the
establishment of the truth; and (4) innovative criminal justice methods created by
the new courts particularly with sentencing and community reintegration.®® Un-
fortunately, the establishment of the Gacaca jurisdictions has been delayed until
2006.99 Contributing to the problem of judicial resolution to the genocide of
1994 is the release of 36,000 suspected genocidal perpetrators during the summer
of 2005 to reduce prison overcrowding.®! This is an unsatisfactory resolution to
one of the most horrific genocidal events of the Twentieth Century. The prosecu-
tion and punishment of accused perpetrators of genocide is necessary to achieve
global justice and peace.®> By not punishing perpetrators of genocide, the inter-
national community is now at a greater risk of succumbing to new genocidal
events.

IV. International Criminal Court

The international legal community worked toward the creation of a permanent
international criminal court for most of the Twentieth Century.®* The goal of

8 Id.
87 Id.
88 1d.
89 Id.
90 See Rwanda to Speed up Genocide Trials, supra note 3.

91 See Integrated Regional Information Networks, Rwanda: Release of thousands of prisoners begins,
Aug. 1, 2005, http://www.irinnews.org/report.asp?ReportID=48373 (last visited Mar. 2, 2006).

92 See HOwARD BALL, PROSECUTING WAR CRIMES AND GENOCIDE: THE TWENTIETH CENTURY EXPE-
RIENCE 214 (1999).

93 See Elizabeth Chadwick, A Tale of Two Courts: The ‘Creation’ of a Jurisdiction?, 9 J. CoNFLICT
& Sec. L. 71, 72 (2004); M. Cherif Bassiouni, Policy Perspectives Favoring the Establishment of the
International Criminal Court, 52 J. INT’L. AFFAIRS 795, 795-96 (1999); Bryan F. MacPherson, Building
an International Criminal Court for the 21st Century, 13 Conn. J. INT'L. L. 1, 4-14 (1998); M. Cherif
Bassiouni, From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a Permanent Inter-
national Criminal Court, 10 HARv. Hum. Rts. J. 11, 49-57 (1997); M. Cherif Bassiouni, Establishing an
International Criminal Court: Historical Survey, 149 MiL. L. Rev. 49, 50-53 (1995); M. Cherif Bas-
siouni & Christopher L. Blakesley, The Need for an International Criminal Court in the New Interna-
tional World Order, 25 Vanp. J. TransNaT'L. L. 151, 152-58 (1992); Benjamin B. Ferencz, An
International Criminal Code and Court: Where They Stand and Where They’re Going, 30 CoLum. J.
TRANSNAT’L. L. 375, 382-390 (1992); William N. Gianaris, The New World Order and the Need for an
International Criminal Court, 16 ForpHaM INT'L. L. J. 88, 92-98 (1992); M. Cherif Bassiouni, The Time
Has Come for an International Criminal Court, 1 Inp. INT'L. & Comp. L. REv. 1, 2-11 (1991); M. Cherif
Bassiouni, The Penal Characteristics of Conventional International Criminal Law, 15 Case W. REes. J.
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establishing a permanent institution to prosecute the most egregious violations of
international criminal law culminated with the formation of the International
Criminal Court (“ICC”).24 The Rome Statute, which came into force during the
summer of 2002, includes four categories of offenses: the crime of genocide,
crimes against humanity, war crimes, and the crime of aggression.®> The ICC
prosecutes these categories of offenses because they violate fundamental humani-
tarian principles and constitute the most serious crimes of international
concern.”®

The Twentieth Century demonstrated the harsh reality that the global commu-
nity failed to create a mechanism to enforce international humanitarian law.
Most violations of the established norms of international behavior, such as the
crime of genocide, war crimes, and crimes against humanity, are committed with
the complicity of the state and its leadership.”” The Hague Conventions of 1899
and 1907 were the first significant codifications of the laws of war in an interna-
tional treaty.°® However, these Conventions failed to create a permanent interna-
tional criminal court with jurisdiction transcending national boundaries, primarily
because sovereign nations were unwilling to be bound by the judgments of an
international judicial authority.®® The United States, for example, persistently
claimed that it “reserved the right to resolve any purely American issue.”!%

Between 1946 and 1996, the United Nations led the efforts to codify certain
international crimes.!®! Immediately after the Second World War, the United
States sponsored Resolution 95(I), which recognized the principles of interna-
tional law contained in the Nuremberg Charter.192 In 1947, the United Nations
General Assembly (“GA”) directed the International Law Commission (“ILC”)
to formulate the principles of international law in a draft code of offenses, while
a special rapporteur was assigned to formulate the Draft Statute for the Establish-
ment of the International Criminal Court.!®> While many nations supported the
establishment of a permanent international criminal court, it was clear that none

InT’L. L. 27, 33-34 (1983); Vespasian Pella, Towards an International Criminal Court, 44 Am. J. INT’L.
L. 37, 41-42 (1950); Georg Schwarzenberger, The Problem of an International Criminal Law, 3 Cur-
RENT LEGAL ProB. 263, 264 (1950).

94 See International Criminal Court: About the Court, hitp://www.icc-cpi.int/about.html (last visited
Jan. 19, 2006).

95 Rome Statute of the International Criminal Court art. 5(1), July 7, 1998, U.N. Doc. A/CONF.183/
9, available ar http://www.un.org/law/icc/statute/99_corr/cstatute.htm [hereinafter Rome Statute].

9 See International Criminal Court: About the Court, supra note 94.

97 BensaMIN B. FErencz, NEw LEGAL FOUNDATIONS FOR GLOBAL SURVIVAL: SECURITY THROUGH
THE SecurrTy CounciL 67 (1994).

9 Id at 1-2.
99 BaLL, supra note 92, at 16.
100 14

101 M. Cherif Bassiouni, The Draft Code of Crimes Against the Peace and Security of Mankind, in 1
INTERNATIONAL CRIMINAL Law 293, (M. Cherif Bassiouni ed., 2d ed. 1999).

102 Jg.
103 Jd. at 293-94.
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of the world’s superpowers were ready to support the establishment of an interna-
tional criminal court.!04

Various draft reports were produced between the 1950s and 1980s, but it was
not until 1989 that the GA was faced again with the question of an international
criminal court when Trinidad and Tobago sought to address international drug
trafficking.'°5S The ILC persevered in developing the limited 1989 mandate re-
lated to illicit drug trafficking, which eventually evolved into the Draft Statute
for an International Criminal Court.!%¢ It was this draft that served as the basis
for the GA’s decision to establish the ad hoc Committee on the Establishment of
an International Criminal Court and later the Preparatory Committee for the Es-
tablishment of an International Criminal Court.107

On July 17, 1998, the Rome Statute was adopted at the UN Diplomatic Con-
ference of Plenipotentiaries on the Establishment of an International Criminal
Court.198 Of the more than 150 nations in attendance, 120 voted in favor of the
court, and 7 against, with 21 abstentions.'%® As of May 12, 2005, ninety-nine
nations, not including Rwanda, have ratified the treaty and thus became parties to
the Rome Statute of the International Criminal Court.!1°

There are two primary reasons why states have elected not to ratify the ICC
Statute. First, countries that do not value democracy and human rights, like
China and the Sudan, have little or no incentive to cede criminal jurisdiction to
an international entity whose primary offenses address human rights viola-
tions.!!! By ceding jurisdiction to the ICC, they would potentially be turning
over their own nationals for prosecution before the international community.
Second, states that purport to value human rights, like the United States, argue
that their sovereignty is better protected by rejecting the Court than by joining
it.112 This is a clear paradox, for those states that purport to value human rights
have the greatest incentive to promote an institution dedicated to the realization
of international peace. In the case of Rwanda, the refusal to ratify the Rome
Statute was philosophical. Capital punishment is not an eligible sanction for any
offense falling under the subject matter jurisdiction of the ICC. The maximum

104 1d. at 295.
105 [d. at 295-99.
106 [d. at 301.
107 1d.

108 Press Release, U.N. Diplomatic Conference Concludes in Rome with Decision to Establish Perma-
nent International Criminal Court, U.N. Doc. LIROM/22 (July 17, 1998), available at http://www.un.org/
icc/pressrel/lrom?22.htm.

109 14

110 The International Criminal Court: The States Parties to the Rome Statute, hitp://www .icc-cpi.int/
asp/statesparties.html (last visited Jan. 19, 2006).

111 Michele Caianiello & Giulio Iluminati, From the International Criminal Tribunal for the Former
Yugoslavia to the International Criminal Court, 26 N.C. J. InTL. LAW & Com. ReG. 407

112 See Diane Marie Amann & M.N.S. Sellers, The United States of America and the International
Criminal Court, 50 Am. J. Comp. L. 381, 385-86 (2002); see also Scheffer, supra note 93, at 17-19
(discussing the flaws the United States saw in the statute).
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punishment permitted by the Rome Statute is life imprisonment.'!® Because
Rwanda favored the death penalty for convicted genocidal perpetrators, they de-
clined to recognize the Court’s jurisdiction.!4

There are four significant jurisdictional components to the Rome Statute.
First, the Rome Statute entered into force on July 1, 2002.1'5 This means that
only acts perpetrated after July 1, 2002 are eligible for prosecution. Second, all
nations that are party to the Rome Statute must accept its jurisdiction.!'¢ This is
the cornerstone of a cooperative, international legal community. Third, states
that have not ratified the Statute may, by special declaration, accept the tempo-
rary jurisdiction of the ICC for crimes covered by its subject matter jurisdic-
tion.!'? Finally, the Court can exercise jurisdiction if a SC referral is made to the
prosecutor.!!8

The subject matter jurisdiction of the ICC includes four categories of of-
fenses:!!° the crime of genocide, crimes against humanity, war crimes, and the
crime of aggression.!?° The definition of genocide articulated in the ICC Statute
follows the definition in the Convention on the Prevention and Punishment of the
Crime of Genocide.12! Crimes against humanity include enslavement,?? depor-
tation or forcible transfer of population,'?? torture,!?* the crime of apartheid,'?
and other acts “committed as part of a widespread or systematic attack directed
against any civilian population.”'26 War crimes include any of the following acts
against persons or property protected under the Geneva Conventions: torture or
inhumane treatment,'2” taking of hostages,'?® intentionally directing attacks
against civilian populations that are not part of the hostilities,’?® killing or
wounding a combatant who has surrendered,!?° pillaging,!3! using asphyxiating

13 Rome Statute, supra note 95, art. 77(1)(b).
114 MELVERN, supra note 31, at 249.

115 Rome Statute, supra note 95, art.11(1).

16 4. art. 12(1).

U7 1d. art. 12(3).

18 14, art. 13(b).

119 Iq. art. 5(1).

120 Id.; see also id. art. 5(2) (which states that while aggression falls under the subject matter jurisdic-
tion of the ICC, a definition of the crime must be finalized before jurisdiction can be exercised).

121 [d, art. 6.
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123 14 art. 7(1)(d).
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gases,'32 sexual slavery and forced sterilization.!3® The Court will have jurisdic-
tion over the crime of aggression after it has been formally defined.!34

It is also important to note that the ICC will not operate on the basis of pri-
mary jurisdiction, but will be subject to the principle of complementarity.!35 The
principle of complementarity provides that the ICC will exercise jurisdiction only
when a national judicial system is unable to investigate or prosecute transgres-
sors.!3¢ In other words, the ICC is a subsidiary mechanism to handle the prose-
cution of crimes within its jurisdiction. Some states, fearing the possibility of
sham investigations or trials protecting perpetrators, argue that the Court should
go further and intervene where a national judicial system would be ineffective or
unavailable.!37

To date, four cases have been referred to the Office of the Prosecutor. The
state parties themselves referred three of these situations—in the Republic of
Uganda on January 29, 2004,138 the Democratic Republic of Congo on April 19,
2004,13° and the Central African Republic January 7, 2005.14¢ The fourth situa-
tion in Darfur, Sudan was referred by the Security Council on March 30, 2005.14!
Of these four, the Prosecutor initiated investigations into the situations in the
DRC on June 23, 200442 and in the Republic of Uganda on July 29, 2004.143

V. Discussion

Prison overcrowding is a significant concern for criminal justice officials and
policymakers across the world. It has been shown to cause increased arousal and

132 Jd, art. 8(2)(b)(xviii).
133 1d. art. 8(2)(e)(vi).
134 Id. art. 5(2).

135 1d. arts. 17, 18.

136 John T. Holmes, The Principle of Complementarity, in THE INTERNATIONAL CRIMINAL COURT:
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Kluwer Law Int’l 1999).
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html (last visited Jan. 19, 2006).
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142 press Release, International Criminal Court, The Office of the Prosecutor of the International
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stress among inmates,'#* inmate illness complaints,!4S violence and disciplinary
problems, 46 resentment among correctional officers,'4?7 and homicide!4® among
inmates. Several approaches to overcrowding have been implemented, including
the construction of larger facilities,!4® diversion programs for non-violent offend-
ers,'>° and the release of offenders back into the community earlier than their
sentences have warranted.!>! The Supreme Court of the United States has also
weighed in on prison overcrowding. In Rhodes v. Chapman, the Court ruled that
the housing of two inmates in a single cell did not violate the Eighth Amend-
ment’s prohibition against cruel and unusual punishment.!52 While in Wilson v.
Seiter, in addition to tightening the requirements needed to prove cruel and unu-
sual punishment, the Court held that inmates must prove deliberate indifference
on the part of prison officials to succeed with an Eighth Amendment claim.!53

When determining what might constitute an appropriate strategy for reducing
prison overcrowding, it is critical to distinguish between types of offenders. For
non-violent offenders or offenders with substance abuse or mental health
problems, diversion programs have had positive results.!3* There is also a dis-
tinction between offenders awaiting trial and offenders who have already served
part or most of their sentence. Offenders in the latter classification have been
formally punished by the criminal justice system for the crimes they committed.
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They are convicted offenders, and theories of deterrence and retribution have, to
a significant degree, been implicated. In contrast, offenders incarcerated pre-trial
have not been subjected to formal sanctioning, and theories of deterrence and
retribution have not been implicated.

The release of suspected genocidal perpetrators fails both the Rwandan and
international communities on three levels. First, the strength of the Genocide
Convention is compromised. If genocide is indeed one of the most reprehensible
crimes that can be committed,'3 then all persons accused of participating in
genocidal events should be brought to justice. While “justice” does not necessa-
rily mean convictions and incarceration, the timely initiation of a criminal trial
would certainly suffice. Practical problems inherent to correctional facilities, like
overcrowding, should not hinder the need to prosecute those accused of having
orchestrated or perpetrated genocidal events.

Second, the domestic trials were originally actualized because Rwandan offi-
cials believed that justice and reconciliation could only be served if the accused
were prosecuted and judged by Rwandan society.'>¢ Not only does the release of
suspected offenders fail to accomplish the goals of justice and reconciliation, but
it compromises the legitimacy of Rwanda’s criminal justice process. Moreover,
released offenders will likely return to the communities where the atrocities were
committed. Without a formal resolution to the genocidal campaigns, Rwanda’s
national security is likely to be jeopardized and the reintegration of the accused
will be considerably more difficult.!5?

Third, future acts of genocide cannot be prevented if perpetrators are permitted
to elude responsibility for their crimes. On April 7, 2004, in a speech commemo-
rating the tenth anniversary of the Rwanda genocide, UN Secretary General Kofi
Annan announced the Five Point Action Plan to Prevent Genocide.!38 The first
point was prevention of armed conflict which usually provides the context for
genocide; second, protection of civilians in armed conflict including a mandate
for UN peacekeepers to protect civilians; third, ending impunity through judicial
action in both national and international courts; fourth, information gathering and
early warning through a UN Special Advisor for Genocide Prevention; and fifth,
swift and decisive action along a continuum of steps, including military action.!?

155 See generally Romeo A. DALLAIRE, SHAKE HanDs WITH THE DEVIL: THE FAILURE OF HUMANITY
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His third point affirmed comments by leading scholars that future acts of geno-
cide are best deterred by the prosecution of suspected perpetrators.160

The world community has already witnessed the aftermath of failed prosecu-
tions of genocidal perpetrators. The Cambodian genocide is a prime example of
inadequate international criminal justice. The Khmer Rouge, headed by Pol Pot,
gained control of Cambodia in April of 1975.16! Although most Cambodians
welcomed the new regime, the initial enthusiasm faded as the Khmer Rouge be-
gan to institute some of the most radical policies ever experienced by a post-
revolutionary nation.'62 Within days of its victory, the Khmer Rouge began
evacuating the country’s major cities.!6> Money was abolished and symbols of
Western technology, such as automobiles and refrigerators, were destroyed.!54
The Khmer Rouge severed contact with the outside world, cutting off interna-
tional telephone lines, telegrams, and international mail service.!6’

Between 1975 and 1979, the Pol Pot regime systematically subjected the
Cambodian population to forced labor, starvation, and murder.!%¢ The genocide
in Cambodia was perpetrated against three categories of victims: religious
groups, ethnic groups, and a part of the majority national group.!” During Pol
Pot’s effort to remold society, eradicate individualism, and create “total commu-
nism,” Cambodia was subjected to what was likely the world’s most radical po-
litical, social, and economic revolution.!® As Kiernan affirmed, “the country
was cut off from the outside world; . . . schools and hospitals were closed; . . .
families were separated; . . . and one and a half million of its nearly eight million
people were starved to death or massacred.”!6®

Three decades later, the international community still thirsts for justice for the
Khmer Rouge atrocities.!”® In 2003, the UN and Cambodia drafted an agreement
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to convene a Khmer Rouge tribunal.!”! Though no trials have yet begun, ap-
proval by the GA effectively cleared the way for an international tribunal. The
efforts made by the Cambodian government and the international community to
bring genocidal perpetrators to justice were significant, not only for the political
stability of Cambodia, but also for the legitimacy of the international criminal
law regime. The fact that international legal scholars and government officials
worked for three decades to secure some resolution to the genocide in Cambodia
suggests how important a resolution must be. A curious irony befalls us when
persons work for decades to secure some justice for Cambodian victims, while
others dismantle the redress in Rwanda for the sake of easing prison
overcrowding.

There are six potential solutions to the prison overcrowding dilemma currently
faced by the Rwandan government, each with various advantages and disadvan-
tages. First, government officials could release non-genocide-related offenders
from prison whose crimes were innocuous or whose sentences are close to com-
pletion. This is not a novel idea,'72 and it would continue to secure the most
violent convicts and genocidal detainees. Given finite prison space, this alterna-
tive offers economic pragmatism and is consistent with recent efforts at penal
reform.

Second, a plea bargaining system could be instituted for Category Four of-
fenders. For those genocidal detainees whose prison sentences would not be sig-
nificant or whose sanction would involve immediate release into the community,
the reliance on plea bargaining would provide legitimate dispositions for what
could potentially be thousands of cases.

Third, additional prisons can be built. While this is not an inexpensive solu-
tion, it can address problems related to capacity relatively expeditiously. Given
the hundreds of millions of dollars expended to date by the United Nations for
creating and sustaining the ICTR,!73 funds for new prison construction would
likely pale in comparison, and may also assist Rwanda’s economy with an influx
of perdurable employment.

Fourth, other nations can assume the prosecutions of the offenders. Because
the Rwandan detainees have been charged with violating the Genocide Conven-
tion, other nations can intervene based on the principle of universal jurisdiction,
which permits states to assume jurisdiction over those offenses that are so egre-
gious to mankind (e.g., genocide) that custody of the offender is enough.!’4 Un-
like the principles of territoriality (jurisdiction over criminal acts committed
within a state’s territory),'”> nationality (jurisdiction over a state’s own nation-
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bodia on Khmer Rouge Trials, U.N. Doc. GA/10135, http://www.un.org/News/Press/docs/2003/gal0135.
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als),'76 or passive personality (jurisdiction if the crime’s victims are nationals of
the state),!”? the principle of universality focuses on the category of offenses.
While the assumption of jurisdiction over genocidal events committed more than
a decade ago is neither a logistically straightforward nor inexpensive task, it is
certainly within the realm of possibility that more stable nations could assume
responsibility for the prosecution of some of these crimes.

Fifth, the ICTR could assume jurisdiction. While the logistical and pecuniary
capabilities of the ICTR are already strained,!”® the ICTR could assume jurisdic-
tion over Category One offenders to assure that the most serious offenses are
tried before a competent tribunal with considerable experience prosecuting geno-
cide-related offenses.

Sixth, the proceedings in Rwanda could continue at their current pace until
2009, at which time the Rome Statute becomes eligible for revision. Article 123
of the Rome Statute calls for its review seven years after entry into force.!”® This
means that the ICC could assume jurisdiction of the Rwandan genocide prosecu-
tions even though the Statute went into force during the summer of 2002, eight
years after the crimes were committed.!'8¢ Such a retroactive revision would
“guarantee lasting respect for and the enforcement of international justice.”!®!
Given the inconceivable alternative of releasing accused genocidal perpetrators, a
temporary revision of the Rome Statute to accommodate prosecutions of the
Rwandan genocide seems appropriate.

Genocide is distinguishable from all other crimes by the motivation behind it.
Toward the end of the Second World War, when the full horror of the Third
Reich was revealed, Winston Churchill stated that the world was being con-
fronted with a “crime that has no name.”!32 Indeed, history was of little use in
finding a recognized word to fit the nature of Nazi Germany’s crime. With the
possible exception of the Armenian Massacres of 1915,!83 there simply were no
precedents with respect to either the nature or the degree of this crime.

While the prosecution of 80,000 suspected genocidal perpetrators is a colossal
undertaking, the solution currently being undertaken by the Rwandan Govern-
ment is ineffective and incomprehensible. What effectively amounts to a general
pardon for suspected genocidal victimizers is inconsistent with what presumably
is the foundation of international criminal law—that the most pernicious offend-
ers are found criminally responsible for their actions before a tribunal recognized
by the world community. The lessons learned by the release of genocidal detain-
ees are dangerous ones. Persons committed to the rule of law should not be
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disheartened that the international criminal justice system is incapable of address-
ing the prosecutorial needs for the type of crime it was created to litigate. Poten-
tial perpetrators, in turn, can take comfort in the knowledge that if their genocidal
campaigns are implemented by enough persons and on a large enough scale, the
global community will be ill-equipped to address the legal ramifications.

Conclusion

As the international criminal enterprise increases in both scope and severity, it
is the responsibility of the global community as a whole to develop adequate
legal protections against these transgressions. There can be no dispute that con-
sistent enforcement of the Genocide Convention is imperative to the deliverance
of international criminal justice. Close to a decade after the horrors of 1994, the
ICTR and the domestic prosecutions have not been particularly successful in
their mandate to prosecute the accused and punish the guilty. In 1946, the GA
recognized that the denial of the right to existence of entire human groups
“shocks the conscience of mankind, results in great losses to humanity in the
form of cultural and other contributions represented by these human groups, and
is contrary to moral law and to the spirit and aims of the United Nations.”!84
Today, genocide is generally recognized as the paramount violation of interna-
tional criminal law. As such, enforcement of the Genocide Convention should be
shouldered by all nation-states. Because the ICC cannot yet assume jurisdiction,
it is strongly recommended that states step forward and provide national prosecu-
tions for those offenses that constitute the “most serious crimes of concern to the
international community as a whole.” 185
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Rasur v. BusH: A CoURAGEOUS DEecisioN
BUT A MISSED OPPORTUNITY

Sameh Mobarek'

I. Introduction

On September 11, 2001, terrorists flew three commercial airplanes into the
twin towers of the World Trade Center in New York City and the Pentagon in
Washington, D.C.! A fourth plane, headed towards Washington, D.C., was de-
stroyed by the heroic acts of its passengers before it reached its destination—
likely saving many lives and avoiding further destruction to our nation’s capital.?
The nation watched this tragedy unfold on its television screens as almost 3,000
people lost their lives in New York alone.? In response to the September 11th
attacks, Congress passed a joint resolution authorizing President George W. Bush
to pursue those persons, organizations, or nations that had planned, authorized, or
aided in the attack.* Pursuant to this authority, President Bush ordered the U.S.
military to commence military operations against al-Qaeda and its supporters, the
Taliban regime in Afghanistan.>

During this campaign, the United States captured Taliban and al-Qaeda mem-
bers in Afghanistan and labeled them “enemy or unlawful combatants.”® The
significance of such a designation was to deprive those captured of the “Prisoners
of War” status, and to leave the grant or denial of all the rights associated with
such designation under the Geneva Convention to the discretion of the Presi-
dent.” The President also ordered that these prisoners be detained, either inside

' Associate, Jones Day; J.D., 2005, Loyola University Chicago School of Law; M.B.A. Interna-
tional Finance, 1994, George Washington University; B.S. Electrical Engineering and Computer Science,
1991, George Washington University. I would like to thank my wife for her unwaivering support during
some difficult times, my parents for their encouragement and vision, and my daughter for giving my life
purpose.
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lateralism 2001-2003; A Mid-Term Assessment: Humanitarian Law: The Executive Policy Toward De-
tention and Trial of Foreign Citizens at Guantanamo Bay, 21 BerkiLEY J. INT’L L. 662, 663 (2003).
The Convention consists of four separate conventions each governing a distinct aspect of humanitarian
law including “the amelioration of the sick and wounded of the armed forces in the field; the amelioration
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or outside the United States, at locations designated by the Secretary of Defense.®
Reportedly, 650 of these prisoners, representing as many as 33 nationalities, were
transferred to the U.S. naval base at Guantanamo Bay, Cuba, where they were
held without charge or trial for more than two years.® The prevailing government
view was that it could hold these prisoners at Guantanamo Bay indefinitely and
without access to any independent tribunal to review the facts leading to their
designation as enemy or unlawful combatants.!©

Rasul v. Bush! represents the first attempt by any of these prisoners to chal-
lenge before the Supreme Court their continued detention. Part II of this article
discusses the background leading up to Rasul. Specifically, it discusses the re-
medial means available to prisoners to challenge their detention under U.S. law,
as well as case law applying these means to nonresident alien prisoners.!? Part
IIT explores the Court’s decision in Rasul where it determined that nonresident
alien prisoners held at Guantanamo Bay do have the right to challenge their de-
tention through a writ of habeas corpus.!® Part IV analyzes the Court’s holding,
as well as the dissenting opinion, and argues that, although the Court reached the
correct conclusion, it did not go far enough in determining the extent of the pris-
oners’ rights under the Constitution.!* Finally, Part V discusses the impact of the
Court’s ruling on changing the status of the prisoners’ detention and on subse-
quent polices by the Executive in prosecuting the War on Terror.!3

II. Background

Under U.S. law a prisoner can challenge his or her detention by filing a writ of
habeas corpus.16 This writ traces its ancestry to early thirteenth century England

of the wounded, sick, and shipwrecked members of the armed forces at sea; the treatment of prisoners of
war; and the treatment of civilian persons in time of war.” Id.

8 See Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66
Fed. Reg. 57,833-34 (Nov. 13, 2001). The order covered any non-citizen who (1) is or was a member of
al-Qaeda, (2) aided or assisted in any way in a terrorist act against the United States, its citizens, national
security, foreign policy, or economy, or (3) knowingly harbored one or more persons described in (1) or
2). 1d.

9 Kim Barker, Kabul Frees 18 Held in Cuba; Ex-Guantanamo Inmates Go Home, Cu1. TriB., Mar.
26, 2003, at C12; see also Roy Gutman & Sami Yousafzai, The Madman of Guantanamo, NEWSWEEK,
May 27, 2002, at 50.

10 Michael Sniffen, Details of Guantanamo Detention Emerge, AP, Dec. 29, 2004, available at http://
www .boston.com/news/nation/washington/articles/2004/12/29/details_of_guantanamo_detentions_
emerge/ (last visited at Nov. 10, 2005) (noting that the government’s position is that it can detain foreign-
ers who aided al Qaeda at Guantanamo Bay indefinitely even if such aid was unintentional or evidence of
it was obtained by torture).

11 Rasul v. Bush, 542 U.S. 466 (2004).
12 See infra Part 11.
13 See infra Part IIL
14 See infra Part IV.
IS See infra Part V.

16 Swanson, supra note 5, at 945 (quoting Justice Story as explaining that the writ is “justly esteemed
the great bulwark of personal liberty; since it is the appropriate remedy to ascertain, whether any person
is rightfully in confinement or not, and the cause of his confinement; and if no sufficient ground of
detention appears, the party is entitled to his immediate discharge”).
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where it was used to ensure that a party to a suit appeared before the court.!” It
was eventually adopted by the American colonies and was reflected in the Con-
stitutional provision that prohibited Congress from passing any laws that might
abridge one’s right to file the writ.!® Originally, the writ was limited to cases of
federal prisoners held in state facilities, but the Judiciary Act of 1789 expanded
its scope to apply to prisoners held in federal facilities.'® Subsequently, the
Habeas Corpus Act of 1867 expanded the writ’s scope even further by granting
federal courts the authority to hear a prisoner’s appeal where his or her detention
was in violation of either the Constitution or U.S. law.20

This Part discusses 28 U.S.C. § 2241 (hereinafter referred to as “§ 2241” or
the “Habeas Statute”) governing the grant of the writ as well as some of the
historical context in which it has developed.?! Although case law addressing
enemy combatants’ access to the writ is sparse,?? this Part discusses three of the
seminal cases dealing with the issuance of the writ to this class of prisoners.?3 As
will be noted, the Court seems to draw a bright line in such an application, based
on whether the detention was inside or outside the territorial sovereignty of the
United States.2* As such, this Part explores the history of Guantanamo Bay and
the determination of U.S. sovereignty over the territory.?>

A. The Habeas Corpus Statute — 28 U.S.C. § 2241

In 1867, Congress expanded the federal courts’ authority to hear habeas
corpus appeals by granting the courts the authority to hear such appeals in all
cases where any person may be restrained of his or her liberty.2¢ This language
is the direct ancestor of the current 28 U.S.C. § 2241(c)(3) (©“§ 2241(c)(3)”).?7 In
addition, Congress added 28 U.S.C. § 2241(a) (““§ 2241(a)”), limiting the grant
of the writ by federal district and circuit judges to their respective jurisdictions.?8
This language reflected a congressional compromise satisfying concerns voiced

17 Id. at 946.

18 See U.S. ConsT. art. I, § 9, cl. 2 (stating that “the privilege of the writ shall not be suspended”);
see also Swanson, supra note 5, at 946.

19 Swanson, supra note 5, at 946.

20 Felker v. Turpin, 518 U.S. 651, 659 (1996). Until Congress expanded the scope of the federal
court’s power to issue the writ of habeas corpus, the court’s power was limited, by Section 14 of the
Judiciary Act of 1789, to granting the writ to prisoners in custody, under or by color of the authority of
the United States, or who were committed for trial before some federal court. Id.

21 See infra Part ILA.

22 Swanson, supra note 5, at 947.

23 See infra Part ILB.

24 See infra Part ILB.2 (discussing the Eisentrager opinion).
25 See infra Part ILC.

26 Felker v. Turpin, 518 U.S. 651, 659 (1996).

27 28 U.S.C. § 2241(c)(3) (2004) (stating that a prisoner has the right to habeas appeal if “[h]e is in
custody in violation of the Constitution or laws or treaties of the United States”).

28 28 U.S.C. § 2241(a) (2004) (stating that “[w]rits of habeas corpus may be granted by the Supreme
Court, any justice thereof, the district courts and any circuit judge within their respective jurisdictions™).
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by Senator Johnson at the time of the statute’s enactment.?® Senator Johnson was
troubled that the statute’s broad grant of power to issue the writ may give federal
judges the right to assert authority over jailers in remote districts, even if such
districts were outside the territorial reach of the issuing court.?® To address this
concern, Senator Trumbull, the statute’s sponsor, added the words “within their
respective jurisdictions” to circumscribe the courts’ authority to issue the writ.3!
This language survived several amendments to the statute over the years and is
still reflected in § 2241(a) as language similar to that introduced by Senator
Trumbull.32

B. Jurisdictional Limitations on Habeas Appeals

Over the years, the meaning of this jurisdictional limitation was the subject of
much attention by the Court.3> Traditionally, as the Court found in Ahrens v.
Clark, federal courts could not assert in personem jurisdiction over a habeas ap-
peal unless both the prisoner and custodian were physically within the court’s
territory.3* This decision was heavily criticized as impractical and not compelled
by the express language of the Habeas Statute.3> The Court then decided John-
son v. Eisentrager,?¢ holding that federal courts did not have jurisdiction to hear
the habeas appeals of enemy aliens who lacked any connection to the United
States beyond their capture, trial, and subsequent incarceration.3” Eisentrager
was decided largely based on the authority of Ahrens, although the Court went to
great lengths to discuss the limitations on the extraterritorial application of the
protections of the Bill of Rights to nonresident aliens.>® Finally, in Braden v.
30th Judicial Circuit Court of Ky.,? the Court created an exception to Ahrens by
finding jurisdiction to issue the writ for a prisoner who was physically outside the

29 Ahrens v. Clark, 335 U.S. 188, 204 (1948) (Rutledge, J., dissenting).

30 Jd. Senator Johnson was responding to the original language of the bill which stated “[t]hat the
several courts of the United States and the several justices and judges of such courts, in addition to the
authority already conferred by law, shall have power to grant writs of habeas corpus in all cases where
any person may be restrained of his or her liberty in violation of the Constitution or of any treaty or law
of the United States. . ..” Id. at 205. This language was criticized on the grounds that “it would permit a
district judge in Florida to bring before him some men convicted and sentenced and held under imprison-
ment in the State of Vermont or in any of the further States.” Braden v. 30th Judicial Circuit Court of
Ky., 410 U.S. 484, 496 (1973).

31 Braden, 410 U.S. at 496.

32 28 U.S.C. § 2241(a) (2004).

33 See infra Part ILB.1 (discussing the Ahrens opinion); see also infra Part ILB.2 (discussing the
Eisentrager opinion); Part 11.B.3 (discussing the Braden opinion).

34 See Megan A. Ferstenfeld-Torres, Who are We to Name? The Applicability of the “Immediate-
Custodian-as-Respondent” Rule to Alien Habeas Claims under 28 U.S.C. § 2241, 17 Geo. ImmMiIGr. L.J.
431, 435 (2003); see also infra Part I1.B.1 (discussing the Ahrens opinion).

35 Ferstenfeld-Torres, supra note 34, at 436.

36 Johnson v. Eisentrager, 339 U.S. 763 (1950).

37 See infra Part 11.B.2 (discussing the Eisentrager opinion).
38 See infra Part I1.B.2 (discussing the Eisentrager opinion).
39 Braden v. 30th Jud. Cir. Ct. of Ky, 410 U.S. 484 (1973).
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court’s territory.*© The Court held that Ahrens’s reliance on the language of the
Habeas Statute, which required the physical presence of both the prisoner and the
custodian within a court’s territory as a prerequisite to jurisdiction, was mis-
placed.*! At least within the context of Braden’s facts, the Court concluded that
jurisdiction over the custodian alone was sufficient to find jurisdiction to grant
the writ.42

1. Ahrens v. Clark*?

In Ahrens, the Court considered whether a prisoner must be located within the
territorial jurisdiction of a federal court to invoke that court’s power to issue the
writ of habeas corpus.#* The petitioners were 120 German citizens who were
held at Ellis Island, New York, for deportation back to Germany.4> Their depor-
tation was ordered by the Attorney General upon a determination that they were
dangerous to the public and safety of the United States.*¢ The Attorney General
drew his authority from Presidential Proclamation 2655 of July 14, 1945, pursu-
ant to the Alien Enemy Act of 1798.47

The petitioners filed a Petition for a Writ of Habeas Corpus in the District of
Columbia’s district court challenging the Attorney General’s authority to order
their removal.*® The petitioners argued that the Attorney General lacked the stat-
utory authority to effect such removal because actual hostilities with Germany
had ceased.*® The government moved to dismiss the petition because the peti-
tioners were detained in New York, thus they were outside the territorial jurisdic-
tion of a court sitting in the District of Columbia.5® The district court granted the
government’s motion and the U.S. Court of Appeals for the District of Columbia
Circuit (“D.C. Circuit”) affirmed the decision.3!

40 See infra Part 11.B.3 (discussing the Braden opinion).

41 Ferstenfeld-Torres, supra note 34, at 436, see also infra Part ILB.3 (discussing the Braden
opinion).

42 See infra Part I1.B.3 (discussing the Braden opinion).
43 Ahrens v. Clark, 335 U.S. 188 (1948).

44 Id. at 189.

45 Id.

46 Id.

47 1d.

48 Id. The predecessor of § 2241 was 28 U.S.C. § 452, in effect at the time of the Ahrens decision,
which provided:
The several justices of the Supreme Court and the several judges of the circuit courts of appeal
and of the district courts, within their respective jurisdictions, shall have power to grant writs of
habeas corpus for the purpose of an inquiry into the cause of restraint of liberty. A circuit judge
shall have the same power to grant writs of habeas corpus within his circuit, that a district judge
has within his district. . ..
28 U.S.C. § 452 (1940).

49 Ahrens, 335 U.S. at 189.
30 Id.
51 4.
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The Supreme Court first noted that the jurisdictional limitation on federal
courts’ power to issue the writ was a matter of first impression.>2 The Court also
stated that as a matter of legal principle the federal district courts’ jurisdiction
was territorial unless Congress expressly created an exception to extend such
jurisdiction.>* As such, the Court reasoned that the presence of a jailer within a
district court’s jurisdiction was not, by itself, sufficient to establish that court’s
jurisdiction over that jailer’s prisoner.># Furthermore, the Court pointed out that
the Habeas Statute contemplated procedures which may require the appearance
of a petitioner before the court.>> In the case of a prisoner, this requirement may
involve significant travel and administrative expenses, as well as a risk of escape
if the prisoner is being transported from remote locations, perhaps thousands of
miles from the court’s location.’® The Court also discussed the legislative history
associated with the Habeas Statute and found that Congress was primarily con-
cerned with circumscribing the federal courts’ territorial jurisdiction to issue the
writ.37 Thus, the Court concluded that Congress could not have contemplated
such a requirement if it intended to extend the courts’ jurisdiction to issue the
writ beyond its territorial limits.>®8 Therefore, the Court held that the district
court sitting in the District of Columbia did not have jurisdiction to hear a habeas
appeal from a petitioner located in New York.5®

Justice Rutledge, with whom Justices Black and Murphy joined, dissented.s®
Justice Rutledge noted that the Court’s holding essentially elevated the place of
physical custody to the level of exclusive jurisdictional criteria when one applies
the Habeas Statute.! He found that such a restriction greatly contracted the
writ’s historical scope and was contrary to the Court’s own precedent.52 He fur-
ther found that the Court had already determined that jurisdiction over the jailer,

52 Id. at 190.

53 Id.

54 Id.

55 Id. at 190-91.
56 Id. at 191.

57 Hd.

58 Id.

59 Id. at 193. However, the Court expressly noted that its holding did not “determine the question of
what process, if any, a person confined in an area not subject to the jurisdiction of any district court may
employ to assert federal rights.” Id.

60 Id.
61 Id. at 196.

62 Id. at 195. To highlight his concerns, Justice Rutledge asked:
For if the absence of the body from the jurisdiction is alone conclusive against the existence of
power to issue the writ, what of the case where the place of imprisonment, whether by private or
public action, is unknown? What also of the situation where that place is located in one district,
but the jailer is present and can be served with process only in another? And if the place of
detention lies wholly outside the territorial limits of any federal jurisdiction, although the person
OI persons exercising restraint are clearly within reach of such authority, is there to be no rem-
edy, even though it is American citizens who are wrongfully deprived of their liberty and Ameri-
cans answerable to no other power who deprive them of it, whether purporting to act officially or
otherwise?
Id.
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and not the prisoner, was controlling in ascertaining a particular court’s jurisdic-
tion to issue the writ.53 In addition, Justice Rutledge noted that the legislative
history of the Habeas Statute, while suggesting clear congressional intent to limit
the scope of federal courts to issue the writ, did not indicate that Congress in-
tended to limit a court’s personal jurisdiction to its territorial limits.5* Thus, he
found no support for the Court’s conclusion that the absence of a prisoner from
the territorial jurisdiction of a court was fatal to that court’s ability to issue the
writ even when the court had such jurisdiction over the jailer.53

2. Johnson v. Eisentragers®

In Eisentrager, the Court was asked to determine whether federal courts had
jurisdiction to hear habeas appeals filed by enemy aliens detained by the U.S.
military outside the sovereign territory of the United States.5’ The petitioners in
this case were twenty-one German nationals captured in China by the U.S. mili-
tary after the Japanese surrendered at the end of the Second World War.® They
were charged with violating the laws of war by engaging in, permitting, or order-
ing continued military activity against the United States after the surrender of
Germany and before the surrender of Japan.®® They were tried and convicted by
a military commission instituted in China by the Commanding General of the
United States Forces, China Theater, pursuant to the authority granted by the
Joint Chiefs of Staff of the United States.”® After their convictions, their
sentences were reviewed and approved by a military reviewing authority and the
petitioners were then transported to a prison under the control of the U.S. Army
in Landsberg, Germany to serve out their sentences.”!

The prisoners petitioned the district court in the District of Columbia for a writ
of habeas corpus challenging their detention.”> The prisoners alleged that they
were civilian contractors working for the German government when they were
captured.” As such, they claimed that their trial, conviction, and imprisonment
by the U.S. military violated, inter alia, Articles I and III of the U.S. Constitution
as well as the Fifth Amendment.7¢ Relying on Ahrens, the district court dis-

63 Id. at 196-97; see also Ex parte Endo 323 U.S. 283, 306 (1944) noting that:
[t]here are expressions in some of the cases which indicate that the place of confinement must be
within the court’s territorial jurisdiction in order to enable it to issue the writ. But we are of the
view that the court may act if there is a respondent within reach of its process who has custody of
the petitioner (internal citations omitted).

64 Ahrens, 335 U.S. at 205.
65 Id. at 206.

66 Johnson v. Eisentrager, 339 U.S. 763 (1950).
67 Id. at 765.

68 Id,

69 Id. at 766.

70 Id.

I,

72 Id. at 765.

3 Id.

74 Id. at 767.
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missed the petitions for lack of jurisdiction, causing the prisoners to appeal to the
D.C. Circuit.”

In considering the appeal, the D.C. Circuit distilled the case down to three
main issues: (1) whether the prisoners were entitled to the writ as a matter of
substantive law; (2) if so, whether the Habeas Statute divested them of that right;
and (3) if they were entitled to that right, which court had jurisdiction to hear the
habeas petition.”¢

To answer these questions, the court resorted to the fundamental principles
underlying the Constitution.”” First, the court reasoned that the Fifth Amend-
ment’s protections extended to any person and not just to American citizens.”®
By implication, the court reasoned that the protections of the Fifth Amendment’s
due process clause extended to enemy aliens deprived of life, liberty, or property
by official action under the color of U.S. law.” In other words, since the Fifth
Amendment acted as a limitation on the conduct of the federal government, the
only jurisdictional nexus required to extend Fifth Amendment protections was an
action by the federal government, irrespective of the status or location of the
persons upon whom this action operated.8® Furthermore, since the writ of habeas
corpus was the best defense of personal freedom, the use of the writ to challenge
violations of the Fifth Amendment was indispensable.®!

Second, the court reasoned that Congress’ power to suspend the writ was lim-
ited to times of rebellion or invasion when public safety may require it.5? If the
Habeas Statute was interpreted to condition the application of the writ on court
jurisdiction, such a limitation, if interpreted within the rubric of Ahrens, could
operate to deny an American citizen’s access to a habeas appeal simply because
he or she may be held by the U.S. government outside the jurisdiction of any
federal court.®? Since Congress was not empowered by the Constitution to effect

75 1d.

76 Eisentrager v. Forrestal, 174 F.2d 961, 963 (D.C. Cir. 1949), rev’d sub nom. Johnson v. Eisen-
trager, 339 U.S. 763 (1950).

71 Forrestal, 174 F.2d at 963.

78 Id. Although the D.C. Circuit did not expressly indicate which provision of the Fifth Amendment
was implicated by the case, it is reasonable to assume that the court impliedly relied on the Fifth Amend-
ment’s due process clause to support its holding. See U.S. Const. amend. V (stating that no “person
shall . . . be deprived of life, liberty, or property, without due process of law™).

7 Forrestal, 174 F.2d at 964 (noting that the “constitutional prohibitions apply directly to acts of
Government, or Government officials, and are not conditioned upon persons or territory”).

80 d.
81 See id.

82 See U.S. ConsT. art. I, § 9, cl. 2 (stating that “[t]he privilege of the Writ of Habeas Corpus shall
not be suspended, unless when in Cases of Rebellion or Invasion the public Safety may require it”); see
also Forrestal, 174 F.2d at 965.

83 Forrestal, 174 F.2d at 964. The D.C. Circuit seems to be echoing Justice Rutledge’s concern in
his dissent in Ahrens, namely that a geographical limitation on the application of the writ could operate to
deny it to those entitled to its protection under the Constitution. See Ahrens v. Clark, 335 U.S. 188, 195
(1984).
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such a deprivation, the court reasoned that the Habeas Statute must be interpreted
to allow such access or impliedly be rendered unconstitutional.34

Accordingly, the D.C. Circuit concluded that when a person was outside the
territorial jurisdiction of any district court and deprived of his or her liberty by
official action of the U.S. government, that person’s habeas petition would lie in
the district court which had territorial jurisdiction over the officials with directive
power over the immediate jailer.8s

The Supreme Court disagreed with the D.C. Circuit’s decision and reversed.
Justice Jackson, in his opinion for the majority, noted that the Court had been at
pains to point out that extending constitutional protections to aliens depended on
the aliens’ presence within the territorial jurisdiction of the United States.86 Even
when such jurisdiction was found, those protections could be further circum-
scribed by the status of the alien.3” For example, if the alien was a citizen of a
country with which the United States was at war, the alien could be constitution-
ally subject to summary arrest, internment, and deportation.8® In such a case,
courts would entertain challenges to the detention of that person by the U.S.
government only to the extent necessary to ascertain the existence of a state of
war or to determine whether he or she was an enemy alien.3® Once these juris-
dictional elements were established, courts would not inquire further into intern-
ment issues.®® Deprivation of other constitutional protections afforded to aliens
within the territorial jurisdiction of the United States would thus be a temporary
incident of war and not an incident of alienage.®!

However, in the case of an enemy alien located outside U.S. territorial juris-
diction that remained in the service of the enemy, Justice Jackson reasoned that
even this limited review was unavailable.®> He noted that it was a well-estab-
lished common law tradition that a nonresident enemy alien could not maintain
an action in the courts of a country with which his country of residence main-
tained a state of war.®® This principle was borne out of the practical considera-

84 Forrestal, 174 F.2d at 964. The D.C. Circuit reasoned that the other solution would be to interpret
the statute as requiring a distinction in its application between American citizens and aliens. Id. The
court impliedly rejected this approach finding that the writ of habeas corpus was deeply rooted in a
common law tradition that used the writ to test the authority of one who deprives another of his liberty.
See Id.

85 1d at 967.

86 Johnson v. Eisentrager, 339 U.S. 763, 771 (1950).
87 Id.

88 Id at 775.

89 Jd.

0 Id.

9t I4. at T772.

92 [d. at 776; see also Ex parte Quirin, 317 U.S. 1, 45-46 (1942): In re Yamashita, 327 U.S. 1, 25-26
(1946). The prisoners argued that they should be, at least, granted review based on the Court’s decisions
in Quirin and Yamashita where the habeas petitions of nonresident enemy aliens were reviewed but
denied on the merit. Eisentrager, 339 U.S. at 779. Justice Jackson distinguished both Quirin and
Yamashita by noting that, in both cases, the petitioners were within the territorial jurisdiction of Ameri-
can courts. Id. at 780.

93 Eisentrager, 339 U.S. at 776.
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tions that such access could hamper the war efforts and give aid to the enemy.%
As such, Justice Jackson found the fact that the prisoners in this case were (1)
nonresident enemy aliens (2) captured and held as prisoners-of-war outside the
United States, (3) tried for crimes committed outside the United States, and (4)
remained at all times afterwards outside of the United States, to be
determinative.%s

Furthermore, Justice Jackson found the D.C. Circuit’s broad application of the
Fifth Amendment to the Eisentrager prisoners to be untenable.®¢ He reasoned
that if the Fifth Amendment’s use of “any person” could be construed to extend
Fifth Amendment protections to nonresident enemy aliens, such interpretation
would extend more protections to enemy aliens than available to American
soldiers in time of war.9?” Moreover, if the term “any person” in the Fifth
Amendment was interpreted so expansively, then the Sixth Amendment’s use of
“accused” would logically extend the Sixth Amendment to enemy aliens as
well.98 For that matter, because the civil-rights amendments were similarly un-
limited by territory or person, courts would have to extend to enemy aliens the
First Amendment’s protection of freedom of speech, religion, press, and assem-
bly; the Second Amendment’s right to bear arms; the Fourth Amendment’s pro-
tection against unreasonable searches and seizures; and the Fifth and Sixth
Amendment’s right to jury trials.®® In short, Justice Jackson flatly rejected such
expansion and found that the Fifth Amendment did not confer any rights onto the
Eisentrager prisoners.10°

Accordingly, Justice Jackson concluded that the prisoners did not have the
right to a habeas appeal.’°! He concluded that the prisoners did not have a con-
stitutional right to access federal courts; thus, there was no need to determine
where such access could be had.10?

54 Id.
95 Id. at 777.
% Id. at 782.

97 U.S. Const. amend. V (stating that “[n]o person shall be held to answer for a capital, or otherwise
infamous crime, unless on a presentment or indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual service in time of War or public danger”) (empha-
sis added); see also Eisentrager, 339 U.S. at 783.

98 Eisentrager, 339 U.S. at 782.
9 Id. at 784.

100 Justice Jackson’s opinion for the majority of the Court seems to have considered the extent of an
alien’s rights under the Constitution as dependant first upon the alien’s presence in the United States as a
threshold matter and second on the duration of this presence. He stated:

The alien, to whom the United States has been traditionally hospitable, has been accorded a
generous and ascending scale of rights as he increases his identity with our society. Mere lawful
presence in the country creates an implied assurance of safe conduct and gives him certain rights;
they become more extensive and secure when he makes preliminary declaration of intention to
become a citizen, and they expand to those of full citizenship upon naturalization.

Id. at 770.
101 [d. at 790-91.
102 [4. at 791.
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Justice Black, with whom Justices Douglas and Burton joined, dissented pri-
marily for three reasons.!%® First, he noted that the gravamen of the Court’s
majority opinion was based on the conclusion that the prisoners were nonresident
enemy aliens, in the service of an enemy, and in violation of the laws of war.194
However, he argued that the prisoners alleged enough facts to raise doubt as to
the conclusion that they violated the laws of war.'05 Irrespective, he noted that
the only question presented to the Court was limited to jurisdiction and not to the
validity or sufficiency of the pleadings with respect to the relevant facts, which
the district court never reached or considered.!06

Second, Justice Black reasoned that the question whether enemy combatants
could contest trial and conviction for war crimes by habeas appeal was addressed
twice by the Court in Ex parte Quirin'®” and Yamashita v. United States.'°® He
noted that, in Quirin, the Court held that the designation of “enemy combatant”
did not foreclose consideration by the courts of a prisoner’s claim that his or her
detention was in violation of the Constitution or U.S. law.19° It was only after
the Court upheld jurisdiction to consider the prisoner’s habeas appeal that the
Court denied the appeal on the merits.!1® Similarly, in Yamashita, the Court
determined that a Japanese general tried and convicted for war crimes after hos-
tilities with Japan at the end of the Second World War had the right to challenge
the authority of the military tribunals determining such conviction.!!* Thus, Jus-
tice Black concluded that the status of the Eisentrager prisoners as enemy com-
batants was not, by itself, sufficient to deny them access to courts through habeas
appeals.112

Third, Justice Black noted that the Court’s majority opinion did not deny that
if the prisoners were held within the United States, there would be no question as
to the courts’ jurisdiction to hear challenges to the prisoners detention through
habeas appeal.l’3> He also noted that, although the prisoners in both Quirin and
Yamashita were held as prisoners in the United States or territories under the
control and authority of the United States, the Court’s decisions in both cases did

103 Jd. (Black, J. dissenting).

104 14 at 792-93.

105 [d, at 793.

106 Id. at 792.

107 Id. (citing Ex parte Quirin, 317 U.S. 1 (1942)).
108 Jd. (citing In re Yamashita, 327 U.S. 1 (1946)).
109 Jd. (citing Quirin, 317 U.S. at 25).

110 1d. (citing Quirin, 317 U.S. at 48).

1Ll Id, 794 (citing Yamashita, 327 U.S. at 9). In Yamashita, the Supreme Court affirmed its ruling in
Quirin and held that the fact that Congress sanctioned trials of enemy combatants by military commis-
sions indicated that Congress recognized the accused’s right to a defense, and, thus, the Executive branch
could not deny the courts’ power to review the authority of these commissions. Yamashita, 327 U.S. at
9. At the same time, the Court also noted that the commission’s rulings on evidence and on the mode of
conduct of the proceedings against an enemy combatant were reviewable by the appropriate military
reviewing authority and not the courts. Id. at 23.

112 Eisentrager, 339 U.S. at 795.
13 j4
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not rely on any territorial nexus.!'* Thus, he concluded that the majority’s opin-
ion in Eisentrager fashioned a dangerous rule that could allow the Executive to
deprive all federal courts of their power to protect against illegal incarcerations
simply by deciding where federal prisoners would be tried and imprisoned.!!3

3. Braden v. 30th Judicial Circuit Court of Kentucky''¢

In Braden, the Supreme Court revisited its interpretation in Ahrens of the juris-
dictional limitations on federal courts’ authority to hear habeas appeals. In this
case, Braden was serving a sentence in an Alabama prison.!!” Prior to his arrest
and conviction in Alabama, he was indicted for storehouse breaking and safe-
breaking in a Kentucky court on facts unrelated to his crimes in Alabama.!8
However, since the Kentucky indictment was likely to prejudice his opportunity
for parole from his Alabama prison, Braden demanded that his trial in Kentucky
proceed.!'® When Kentucky refused, he filed a habeas appeal with the federal
district court sitting in the Western District of Kentucky alleging that Kentucky’s
refusal violated his constitutional right for a speedy trial.}2® The district court
granted the petition and held that Kentucky must arrange for Braden’s return to
the state to stand trial on the charges against him.!2! On appeal, the U.S. Court
of Appeals for the Fifth Circuit reluctantly reversed, recognizing that its decision
may result in Braden being denied a forum in which to assert his constitutional
claim.!22

The Supreme Court noted that developments since Ahrens raised serious ques-
tions as to the continued vitality of that decision.!?* The Court further noted that
Ahrens was predicated on the view that the expenses and risks associated with
the production of prisoners from remote locations before the issuing court were
of paramount concern to Congress when it imposed a jurisdictional limit on the
power of federal courts to issue the writ.12¢ However, the Court found that Con-
gress had since amended the Habeas Statute in such a way as to indicate that
these concerns were no longer valid.'?> For example, Congress allowed collat-
eral attacks on federal sentences to be brought in the sentencing court rather than

14 g

15 g4

116 Braden v. 30th Jud. Cir. Ct. of Ky., 410 U.S. 484 (1973).
U7 Id. at 485.

118 Id. at 486.

119 Id. at 487.

120 J4.

121 14

122 Jd. Pursuant to the Rules of the U.S. Court of Appeals for the Fifth Circuit in effect at the time and
where Braden was incarcerated, he could only file a habeas appeal in the district court sitting in the state
that filed the challenged indictment. Id. at 488. In other words, Braden could not file his appeal in a
federal district court in Alabama because he was challenging an indictment issued by Kentucky.

123 Id. at 497.
124 Id. at 496.
125 Id. at 497.
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the district in which the prisoner was incarcerated.’?¢ Congress also allowed a
prisoner convicted in state court in a state with two or more federal districts to
challenge his conviction on federal habeas grounds in either the district court of
his confinement or his conviction, if different.1?? The Court also noted that in
Burns v. Wilson,'28 it implicitly held that an American citizen held outside the
territory of any district court could not be denied habeas relief.!?® Thus, the
Court concluded that Ahrens should not be viewed as instituting a rigid jurisdic-
tional rule requiring a choice of an inconvenient forum, even in a class of cases
the Court did not consider when it decided Ahrens.130

Instead, the Court held that the writ of habeas corpus did not act on the pris-
oner who sought relief.!3! Rather, the writ acted upon the custodian responsible
for the challenged detention.!32 The Court further reasoned that § 2241(a), when
read literally, required nothing more than the issuing court having jurisdiction
over the custodian.!33 In other words, so long as the custodian can be reached by
process, a federal court could properly issue the writ “within its jurisdiction”
under § 2241(a).!134

126 4,
127 14

128 Jd. at 498 (citing Burns v. Wilson, 346 U.S. 137 (1953), reh’g denied, 346 U.S. 844, 851-52
(1953)). In Burns, the Supreme Court considered denial of habeas appeal to American citizens convicted
by a military court-martial on the Island of Guam for murder and rape. Burns, 346 U.S. at 138. In
considering the prisoners’ appeal, the Court stated that the

statute which vests federal courts with jurisdiction over applications for habeas corpus from
persons confined by the military courts is the same statute which vests them with jurisdiction
over the applications of persons confined by the civil courts. But in military habeas corpus the
inquiry, the scope of matters open for review, has always been more narrow than in civil cases.
Id. at 139. In his opinion denying rehearing, Justice Frankfurter noted that while the Court’s opinion in
the case spoke only of jurisdiction as the proper scope of review, the Court had reviewed decisions by
military commissions for procedural errors in the past. Id. at 846. Thus, he concluded that the scope of
review of military comumnissions actually extended beyond geographic jurisdiction and into the constitu-
tional underpinnings necessary for legitimacy of the commission’s decision. Id.

129 Id. at 498.

130 Jd. at 499-500. The Court noted that, in Ahrens, there was no indication why the district court
sitting in the District of Columbia was more convenient than the district court sitting in the Eastern
District of New York or why the government should be required to incur the expense of transporting 120
detainees from New York to the District of Columbia for the hearings. Id. at 500. Without reasonable
justification, the rule remained that the proper venue in such a case was the Eastern District of New York
as decided by the Court at the time. Id.

131 Braden, 410 U.S. at 494.

132 Id. at 495-96 (citing In re Jackson, 114 U.S. 564 (1885)), quoted with approval in Ex parte Endo,
323 U.S. 283, 306 (1944):
The important fact to be observed in regard to the mode of procedure upon this writ is, that it is
directed to, and served upon, not the person confined, but his jailer. It does not reach the former
except through the latter. The officer or person who serves it does not unbar the prison doors,
and set the prisoner free, but the court relieves him by compelling the oppressor to release his
constraint. The whole force of the writ is spent upon the respondent.

133 Braden, 410 U.S. at 495; see also Endo, 323 U.S. at 306 (noting that the writ of habeas corpus
may be issued by a court that could reach a respondent who was custodian of the prisoner petitioning for
such relief).

134 Braden, 410 U.S. at 495
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Consequently, the Court held that because Alabama, as custodian, could be
considered Kentucky’s agent, and because Kentucky was within the territorial
jurisdiction of the district court sitting in Kentucky, the federal court in Kentucky
had jurisdiction to hear Braden’s habeas appeal.!33

C. Extent of Constitutional Protections Afforded to Aliens

One of the key issues involved in aliens’ access to habeas appeal is the extra-
territorial scope of the rights gnaranteed by the Constitution. It is of little conse-
quence that an alien prisoner can petition the courts for a writ of habeas corpus if
that prisoner has no rights, save the right to the appeal itself, that the court could
enforce. Because the writ allows a prisoner to challenge his or her detention as a
violation of the Constitution or U.S. laws, it would be illogical to argue that a
right to the writ existed when the Constitution and U.S. law did not confer to
such prisoner any right in the first place. This is precisely the point that Justice
Jackson made in his majority opinion in Eisentrager with respect to alien ene-
mies outside the territorial jurisdiction of the United States.

The Supreme Court’s pronouncements on the extraterritoriality of constitu-
tional protections are instructive, though not definitive.!3¢ However, it is well
settled that the Constitution is the basis for federal government authority.!37
Thus, the government cannot act beyond its Constitutional authority and the limi-
tations imposed upon it.!3® In other words, the question at issue in determining
constitutional extraterritoriality is the interpretation of the individual provisions
and the determination of their application in particular situations.!3°

In Reid v. Covert,*4° the Supreme Court considered whether American citizens
tried and convicted by a military court-martial overseas had the right to a trial by
jury as mandated by the Fifth'4! and Sixth Amendments.!4> The Court first

135 Id. at 498-99.

136 See Gerald L. Neuman, Closing the Guantanamo Loophole, 50 Loy. L. Rev. 1, 44 (2004) (noting
that the Supreme Court’s previous pronouncements on the extraterritorial application of constitutional
rights may not be conclusive in the case of prisoners held within the context of military action).

137 See Reid v. Covert, 354 U.S. 1, 6 (1957) (“The United States is entirely a creature of the Constitu-
tion. Its power and authority have no other source. It can only act in accordance with all the limitations
imposed by the Constitution.”); see also United States v. Verdugo-Urquidez, 494 U.S. 259, 277 (1990)
(Kennedy, J., concurring) (“The Government may act only as the Constitution authorizes.”).

138 Reid, 354 U.S. at 74 (Harlan, J., concurring) (“The proposition is, of course, not that the Constitu-
tion ‘does not apply’ overseas, but that there are provisions in the Constitution which do not necessarily
apply in all circumstances in every foreign place.”); see also Neuman, supra note 136, at 45. Justice
Harlan argued that constitutional protections should not be considered to automatically protect Ameri-
cans overseas. Reid, 354 U.S. at 74. Rather, factors of practicality and reasonableness must be consid-
ered when ascertaining which constitutional rights afforded by the Constitution could be extended to
protect Americans in anomalous situations overseas. Id.

139 Neuman, supra note 136, at 45.
140 Reid v. Covert, 354 U.S. 1 (1957).
141 .S, ConsT. amend. V.

142 U.S. Consr. amend. VL:
In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be informed of the nature and cause
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noted that the language of the Constitution must be given its plain meaning, un-
less the language was unclear and ambiguous.'4> The Court also noted that the
Constitution required criminal trials to be by jury and to be held within the state
in which the crime had been committed or, when the crime was not committed
within a state, in a place directed by Congress.!#¢ The Court reasoned that jury
trials and indictment procedures were enshrined in the Constitution to protect
their abridgement for expediency or convenience.'4> The Court rejected the no-
tion that a treaty with a foreign country could give the Executive branch the
authority to ignore the mandates of the Constitution with respect to conduct
within the treaty’s scope.!#¢ While the Constitution gave Congress the power to
authorize the trial of members of the military without all the constitutional safe-
guards given an accused, this power did not extend to civilians.!4” Thus, the
Court concluded that the Constitution in its entirety does apply to American citi-
zens held outside U.S. territorial jurisdiction.!4®

But the Court was more circumspect when extending constitutional protections
to aliens subject to actions by the United States overseas. In United States v.
Verdugo-Urquidez, the Supreme Court considered whether the Fourth Amend-
ment protection against unreasonable searches and seizures extended to an alien
overseas.!#® The defendant-alien involved was a Mexican citizen and resident
believed to be the leader of an organization that smuggled narcotics into the
United States.'3® Agents of the Drug Enforcement Agency (“DEA”) obtained a
warrant for his arrest and, with the help of Mexican authorities, apprehended him
in Mexico, and moved him to the United States where he was formally ar-
rested.151 Subsequently, DEA agents, in association with Mexican police,
searched the defendant’s residence in Mexico without any judicial authoriza-
tion.'52 The defendant motioned the court to suppress the evidence discovered in
his residence as a violation of the Fourth Amendment and, as such, excluded by
operation of the fruit-of-the-poisonous tree doctrine.!>* The district court granted

of the accusation; to be confronted with the witnesses against him; to have compulsory process
for obtaining witnesses in his favor, and to have the Assistance of Counsel for his defense.

143 Covert, 354 U.S. at 8 n.7; see also United States v. Sprague, 282 U.S. 716, 731-32 (1931):

The Constitution was written to be understood by the voters; its words and phrases were used in
their normal and ordinary as distinguished from technical meaning; where the intention is clear
there is no room for construction and no excuse for interpolation or addition. . . . The fact that an
instrument drawn with such meticulous care and by men who so well understood how to make
language fit their thought does not contain any such limiting phrase . . . is persuasive evidence
that no qualification was intended.

144 Reid, 354 U.S. at 7 (citing U.S. Consrt. art. IT1, § 2 cl. 3).
145 Id. at 10.

146 Id. at 16-18.

147 Id. at 19-21.

148 4, at 21.

149 United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).
150 14, at 262.

151 14

152 14

153 Id. at 263.
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the motion, and the U.S. Court of Appeals for the Ninth Circuit affirmed that
decision.!34

In a sharply divided 5-4 decision, the Supreme Court noted that the Fourth
Amendment, like the First, Second, Ninth, and Tenth Amendments, used the term
“the people” as the object of its protections as opposed to “persons” or “accused”
in the Fifth and Sixth Amendments.'5> The Court reasoned that such terms re-
ferred to a class of persons who were part of a national community or have
otherwise developed a sufficient connection with the country considered to be
part of that community.'5¢ The Court also found that such a conclusion was
supported by the history of the Fourth Amendment’s drafting, which suggested
that the framers intended it to be limited to domestic matters within the United
States.!57 Thus, the Court concluded that Fourth Amendment protections did not
extend to nonresident aliens overseas.!>8

However, the Court’s decision in Verdugo-Urquidez was more sweeping than
its holding may initially convey. In concluding that Fourth Amendment protec-
tions did not extend to aliens, the Court analogized the operation of the Fourth
Amendment to that of the Fifth Amendment in Eisentrager.'>® The Court rea-
soned that Eisentrager stood for the proposition that Fifth Amendment protec-
tions do not extend to aliens outside the sovereign territory of the United
States.'® The Court also narrowly interpreted its holding in Reid and found that
it applied only to American citizens stationed abroad.!6!

Justice Kennedy, who supplied the crucial fifth vote for the majority in
Verdugo-Urquidez, argued for a different approach.'®? He advocated the ap-
proach adopted by Justice Harlan’s concurring opinion in Reid, and disagreed
that there was an express, textual limitation on the scope of the constitutional
protections in the Bill of Rights.'¢ Instead, he reasoned that the extraterritorial
extension of the Bill of Rights should be determined based on a contextual analy-
sis of the due process clause of the Fifth Amendment.!6* Only where the adop-
tion of a particular right in the Bill of Rights proved to be impracticable and
anomalous should it be held inapplicable to government action overseas.!¢> Be-
cause Justice Kennedy considered the application of the Fourth Amendment’s

154 14

155 Id. at 265 (citing U.S. ConsT. amend. IV, stating that “The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated

156 14,

157 Id. at 266.

158 Id, at 273-75.

159 Id. at 269.

160 J4.

161 Id. at 270.

162 J4. at 277 (Kennedy, I., concurring).

163 Id.; see also discussion in supra note 138.

164 Verdugo-Urquidez, 494 U.S. at 278; see also Neuman, supra note 136, at 46.
165 Verdugo-Urquidez, 494 U.S. at 278; see also Neuman, supra note 136, at 46.
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protections against unreasonable searches and seizures in Verdugo-Urquidez to
be impracticable and anomalous, he agreed with the majority’s conclusion.!6¢

D. The Status of the Naval Base at Guantanamo Bay, Cuba

1. History

In 1898, a battalion of U.S. Marines were stationed in Guantanamo Bay, Cuba,
as part of the war with Spain.!'? On March 2, 1901, Congress enacted a law
authorizing the President to buy or lease land from the government of the Repub-
lic of Cuba (“Cuba”) to establish a naval station in that country.!®® In imple-
menting this mandate, the President entered into two lease agreements and a
treaty over 33 years.!69

The first agreement, signed on February 16, 1903, involved both the lease of
specifically identified areas to be used for the base and the granting of rights to
the adjacent water and waterways.!’ The base was expressly limited to coaling
or naval stations only, and for no other purpose.'’’! The agreement also acknowl-
edged the continued ultimate sovereignty of Cuba over the leased land, but stipu-
lated that the United States had complete jurisdiction and control over the area
during the term of the lease.172

The second agreement was signed on July 2, 1903.173 This agreement pro-
vided that the United States would pay Cuba the sum of 2,000 gold coins every
year as payment for the leased land and water rights.17# It also provided that any
fugitives from Cuban law taking refuge in the base would be delivered by the
United States to Cuban authorities upon demand; likewise, any fugitives from
U.S. law taking refuge in Cuba would be delivered by Cuba to U.S. authorities
upon demand.!73

The foregoing agreements were further modified by a treaty signed between
the United States and Cuba on May 29, 1934.17¢ This treaty provided that the

166 Verdugo-Urquidez, 494 U.S. at 278.
167 Bird v. United States, 923 F. Supp. 338, 340 n.2 (D. Conn. 1996).

168 M.E. MurpHY, THE HisTORY OF GUANTANAMO Bay, Chapter III (U.S. Naval Base, District Publi-
cations and Printing Office Tenth Naval Dist. 1953). Specifically, the law stated:
That to enable the United States to maintain the independence of Cuba, and to protect the people
thereof, as well as its own defense, the government of Cuba will sell or lease to the United States
lands necessary for coaling and Naval stations at certain specified points to be agreed upon by
the President of the United States.
Id. An appendix to the constitution of the Republic of Cuba promulgated on May 2, 1902, contained
identical language. Id.

169 4.
170 /4. at Appendix D.
1M yq.
172 14
173 14
174 4
175 [4.
176 [4
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two lease agreements would continue in full force and effect so long as (1) the
United States did not abandon its naval station on the leased land or (2) the
governments of the United States and Cuba agree to terminate the agreements.!?”

2. The Legal Status of the Naval Base at Guantanamo Bay

The Supreme Court never directly addressed the status of the naval base at
Guantanamo Bay before it faced the issue in Rasul v. Bush.!’® However, in Ver-
milya-Brown Co. v. Connell,'” the Supreme Court considered the collateral issue
of whether military bases overseas constitute U.S. possessions, and thus subject
to the jurisdiction of federal courts with respect to tort claims arising from base
operations. The base at issue in the case involved a ninety-nine-year lease of
land in Bermuda that was recognized as the sovereign territory of the United
Kingdom.!30 The Court noted that, while recognizing that the determination of
sovereignty over an area was a political matter that should be left to the Execu-
tive and Legislative branches, it had authority to determine the status of prior
action by the government.'8! The Court acknowledged that nothing in the case
caused it to differ from the Executive branch’s determination that the lease in
question did not confer sovereignty to the United States over the leased land.!82
However, the Court reasoned that Article IV, section 3, of the Constitution au-
thorized Congress to make all rules and regulations governing U.S. territory and
property.'83 The Court also noted that the lease agreement with the United King-
dom provided the United States with all the rights, power, and authority to affect
its control over the leased territory, thereby concluding that such authority did
not depend on sovereignty over the territory.184

The Court then noted that the scope of the Fair Labor Standards Act, which
was at issue in the case, extended to any U.S. state, as well as the District of
Columbia, and to any U.S. territory or possession.!85 The Court also noted that
the term “possession” included Puerto Rico, Guam, the Guano Islands, Samoa,
and the Virgin Islands.!8¢ Thus, the Court reasoned that it was logical to expect

177 Id.
178 Rasul v. Bush, 542 U.S. 466 (2004).
179 Vermilya-Brown v. Connell, 335 U.S. 377 (1948).

180 Id. at 378-79; see also Seth J. Hawkins, Up Guantanamo Without a Paddle: Waves of Afghan
Detainees Drown in America’s Great Habeas Loophole, 47 St. Louis L.J. 1243, 1255 (2003) (noting that
the terms of the lease involved in Vermilya-Brown resembled leases for military bases in the Philippines,
Panama, and Guantanamo).

181 Vermilya-Brown, 335 U.S. at 380.

182 Jd.; see also Hawkins, supra note 180, at 1255 (noting that the Court in Vermilya-Brown rejected
that notion that the terms “all rights, power, and authority” in a lease agreement gave the United States
sovereignty over the leased land).

183 Vermilya-Brown, 335 U.S. at 381 (citing U.S. Consr. art. IV, § 3, cl. 2.).

184 Id, at 383. The Court also noted that such provision was similar to provisions in other lease
agreements signed by the United States for military bases overseas, including the lease agreement with
Cuba for Guantanamo Bay. Id. at 383-84.

185 Id. at 379.
186 Id. at 388.

58 Loyola University Chicago International Law Review  Volume 3, Issue 1



Rasul v. Bush

that the term “possession” also included areas vital to our national interest where
the United States had sole power, such as the naval base in Bermuda.!'®’ Accord-
ingly, the Court held that the scope of the Fair Labor Standards Act extended to
the base.!88

In Cuban American Bar Association v. Christopher,'8® the U.S. Court of Ap-
peals for the Eleventh Circuit directly considered the status of the naval base at
Guantanamo Bay when it was asked to determine the rights of Cuban and Haitian
refugees held at the base.!'®© The Eleventh Circuit found, just as the Supreme
Court did in Vermilya-Brown, that complete jurisdiction and control over Guan-
tanamo Bay was not the functional equivalent to sovereignty.!°! However, un-
like the Court’s conclusion in Vermilya-Brown, the Eleventh Circuit refused to
recognize the naval base at Guantanamo Bay as a possession of the United States
or any like territory to which the Bill of Rights extended. Thus, the court con-
cluded that if the Cuban and Haitian migrants had any rights while being held in
Guantanamo Bay, it would depend on the extraterritorial application of statutory
or constitutional provisions.!*2 Finding no provisions with such application, the
court held that the migrants could not claim constitutional or other statutory pro-
tections to challenge their detention.!®3

Similarly, the United States District Court for the District of Connecticut fol-
lowed the reasoning of the Eleventh Circuit in Christopher when it decided Bird
v. United States.'®* In Bird, the plaintiff sued a military doctor at Guantanamo
Bay for medical malpractice for failing to properly and timely diagnose her medi-
cal condition, a brain tumor.'95 The plaintiff based her suit on the Federal Tort
Claims Act (“FTCA”).196 The court first noted that, while the FTCA granted a
limited waiver to the government’s sovereign immunity for complaints involving
negligence by government employees, it expressly exempted claims arising in
foreign countries from taking advantage of this limited waiver.1®? The court then

187 Id. at 390.

188 14

189 Cuban Am. Bar Ass’n v. Christopher, 43 F.3d 1412 (11th Cir. 1995).

190 Jd, at 1424-25; see also Hawkins, supra note 180, at 1257.

191 Christopher, 43 F.3d at 1425 (referring to the extent of control the United States had over Guanta-
namo Bay as agreed in the lease agreements with Cuba); see also MURPHY, supra note 168 (discussing
the lease agreements and treaty between the United States and Cuba giving the United States the right to
establish the naval base at Guantanamo).

192 Christopher, 43 F.3d at 1425; see also Hawkins, supra note 180, at 1257.

193 Christopher, 43 F.3d at 1428-29 (noting that “unadmitted and excludable aliens ‘cannot claim
equal protection rights under the Fifth Amendment, even with regard to challenging the Executive’s
exercise of its parole discretion’” (internal citations omitted)).

194 Bird v, United States, 923 F. Supp. 338 (D. Conn. 1996).

195 1d. at 339; see also Hawkins, supra note 180, at 1258.

196 Bird, 923 F. Supp. at 339-40; see also Federal Tort Claims Act, 28 U.S.C. § 1346(b)(1) (2000):

[Tlhe district courts . . . shall have exclusive jurisdiction of civil actions on claims against the
United States, for money damages . . . or personal injury or death caused by the negligent or

wrongful act or omission of any employee of the Government while acting within the scope of
his office or employment.

197 Federal Tort Claims Act, Exceptions, 28 U.S.C. § 2680(k) (2000) (“The provisions of this chapter
and section . . . shall not apply to . . . (k) Any claim arising in a foreign country.”).
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found that because the lease agreements giving the United States jurisdiction and
control over Guantanamo Bay unequivocally left sovereignty of the land to Cuba,
Guantanamo Bay must be considered a foreign country for the purposes of apply-
ing FTCA.1®® Thus, the court concluded that it did not have jurisdiction to hear
the plaintiff’s claim.!®?

III. Discussion

In Rasul v. Bush, the Supreme Court held that the Petitioners were entitled to
access U.S. courts to challenge their detention at the naval base at Guantanamo
Bay.2%¢ The District Court and the U.S. Court of Appeals for the District of
Columbia Circuit, relying on Eisentrager, found that the Petitioners were barred
from accessing U.S. courts.2°! However, after the Petitioners successfully peti-
tioned for certiorari, the Court reversed in a 6-3 decision.202 Justice Kennedy
filed a concurring opinion, while Justice Scalia, joined by Chief Justice Rehn-
quist and Justice Thomas, dissented.293

A. Facts

Rasul consolidated Rasul v. Bush?%4 (“Rasul I'") and Odah v. United States.?%5
In Rasul I, petitioners in the case included Shafiq Rasul and Asif Igbal, citizens
of the United Kingdom, and David Hicks, a citizen of Australia (together the
“Rasul Petitioners”).20¢ Petitioner Rasul alleged that he took a hiatus from his
studies in the United Kingdom to visit his home country of Pakistan to see rela-
tives and explore its culture.?9” He then decided to stay in Pakistan after Septem-
ber 11, 2001 to continue his education for less than it would have cost him to
take similar courses in the United Kingdom.2%® He further alleged that while
traveling in the country, forces fighting against the United States kidnapped
him.2%? Similarly, petitioner Igbal alleged that he traveled to Pakistan after Sep-
tember 11, 2001 to get married.2!© Shortly before his wedding, forces fighting

198 Bird, 923 F. Supp. at 342-43 (noting that the U.S. Supreme Court defined the term “foreign coun-
try” in United States v. Spelar, 338 U.S. 217, 218 (1949) as a “territory subject to the sovereignty of
another nation”).

199 Id. at 343.

200 Rasul v. Bush, 542 U.S. 466, 485 (2004).

201 See infra Part 1IL.B (discussing the lower courts’ opinions).

202 See infra Part TII.C.1 (discussing the Supreme Court’s majority opinion).

203 See infra Part II1.C.2 (discussing Justice Kennedy's concurring opinion); see also Part I1.C.3
(discussing Justice Scalia’s dissent).

204 Rasul v. Bush, No. 02-299, mem. (D.D.C. July, 2002), http://www.dcd.uscourts.gov/02-299 pdf.

205 Qdah v. United States, No. 02-828, mem. (D.D.C., Aug. 13, 2004), http://www.dcd.uscourts.gov/
02-828.pdf.

206 Rasul v. Bush, 215 F. Supp. 2d 55, 57 (D.D.C. 2002).
207 Id. at 59.

208 J4

209 J4

210 Jg
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against the United States kidnapped him while he was traveling outside his home
village.2!! With respect to petitioner Hicks, there was little known about the
reasons for his presence in Afghanistan except that he was living in the country at
the time of his capture.2!?

The Rasul Petitioners were all captured in Afghanistan after the United States
commenced military operations against the Taliban in that country.2'3 The cir-
cumstances of Rasul and Igbal’s capture were unknown, except that they were
captured by an undetermined third party and transferred into U.S. custody in
early December, 2001.2!4 Hicks was captured in Afghanistan by the Northern
Alliance, a group funded and supported by the United States in the fight against
the Taliban, and was transferred to U.S. custody in mid-December, 2001.215

The Rasul Petitioners filed an action in the District of Columbia District Court
to challenge their detention, to allow them unmonitored access to counsel, and to
enjoin the United States from interrogating them any further.2’¢ They claimed
that they did not voluntarily join a terrorist force nor do anything that would be
considered outside of their protected religious and personal rights.2!? They fur-
ther claimed that if they took up arms against the United States, they did so only
as a spontaneous reaction to resist an approaching invading force and without
sufficient time to organize themselves into regular armed units subject to the
internationally recognized rules of war.2!®

In Odah, the petitioners included twelve Kuwaiti citizens captured in Afghani-
stan and Pakistan, and transferred to U.S. custody (hereinafter referred to as the
“Odah Petitioners” and, together with the Rasul Petitioners, hereinafter referred
to as the “Petitioners”).2!° They alleged that they were in those countries on
volunteer charitable missions supported by the Kuwaiti government.?2° They
further alleged that the Kuwaiti government encouraged such charitable work by
continuing to pay its employees while engaged in this type of volunteer service
abroad.??! They filed an action in the District of Columbia District Court seeking
an injunction prohibiting the United States from denying them access to their
families, and to force the United States to inform them of the charges against
them and grant them access to U.S. courts or some other independent tribunal to
hear their grievances.222 They alleged that they had never been combatants or
belligerent against the United States, nor were they ever supporters of the Taliban

211 14,
212 4.
213 Id. at 60.
214 14
215 1d.
216 I4, at 57.
217 Id. at 60.
218 4.
219 14
220 /d. at 61.
221 14
222 Id. at 58.
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or any terrorist organization.22? They further claimed that they were captured in
Afghanistan or Pakistan by villagers seeking bounty or other financial
rewards.224

In the consolidated complaint, the Petitioners raised three theories to support
their challenges.?? First, they contended that their continued detention violated
their due process rights under the Fifth Amendment.226 Second, they claimed
that the actions of the United States violated the Alien Tort Claims Act.227 Third,
they alleged that the actions of the United States were arbitrary, unlawful, and
unconstitutional behavior in violation of the Administrative Procedure Act.228 In
response, the United States filed a motion to dismiss the entire complaint on the
basis that the District of Columbia District Court lacked jurisdiction to hear it.22°

B. Lower Courts’ Decisions
1. District Court

Initially, the District of Columbia District Court noted that in considering the
Government’s motion to dismiss, the court must accept the Petitioners’ allega-
tions in their pleadings as true, but that the Petitioners carried the burden to prove
that the court had jurisdiction.?3¢ The court also noted that the Petitioners
claimed that the court had jurisdiction under, among other laws, the Habeas
Statute.23!

In addition, the court noted that the writ of habeas corpus had long been held
as the only means an individual could use to challenge his or her custody as a
violation of the Constitution or U.S. law.232 Consequently, because the Petition-
ers sought relief from their detention, the court found that the claims under the
Alien Tort Claims Act and the Administrative Procedure Act were actually
habeas appeals.2?* Furthermore, the court found that, although the Odah Peti-
tioners did not directly join the Rasul Petitioners in seeking relief from their
detention, the Odah Petitioners were indirectly challenging their detention.23* To
support this finding, the court noted that the Odah Petitioners expressly stated
that their purpose for seeking a hearing in an independent forum was to challenge

223 Id. at 61.

24 14

225 Id. at S8.

226 1d

227 See 28 U.S.C. § 1350 (2005); see also Rasul, 215 F. Supp. 2d at 58.
228 See 5 U.S.C. §§ 555, 702, and 706 (2005); see also Rasul, 215 F. Supp. 2d at 58.
229 Rasul, 215 F. Supp. 2d at 61.
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their detention.??> Thus, the court concluded that the Petitioners’ entire consoli-
dated complaint must be viewed as a habeas petition.236

With this conclusion, the court reasoned that Eisentrager was directly applica-
ble to the Petitioners.2>? The court noted that Eisentrager distinguished between
citizens and aliens when determining the extent of protections allowed under the
Constitution.?3® The court also noted that Eisentrager further distinguished be-
tween aliens inside and outside U.S. territorial sovereignty.?3® The court found
that aliens within U.S. territorial sovereignty were afforded qualified rights under
the Constitution.24® On the other hand, aliens outside U.S. territorial sovereignty
were afforded a limited review only in cases where they applied for and were
denied U.S. citizenship.?4! Moreover, the court declined to accept the Petition-
ers’ reasoning that Eisentrager turned on the determination that the prisoners in
that case were enemy aliens.2*? Instead, the court reasoned that Eisentrager
turned on the presence of the prisoners outside U.S. territorial sovereignty, find-
ing such prisoners without any rights under the Constitution.24> The court found
that the designation of “enemy” versus “friendly alien” was immaterial under
such circumstances.?** As such, the court concluded that the status of the naval
base at Guantanamo Bay, Cuba, was the controlling issue in determining whether
the court had jurisdiction to hear the Petitioners’ complaint.245

In determining the status of the naval base, the court noted three facts. First,
the court found that the Petitioners did not deny that the base was outside U.S.
sovereign territory, though the court also noted that this alone was not determina-
tive of the base’s status.2*¢ Second, the court reasoned that only de jure sover-
eignty over a territory was a sufficient basis to extend constitutional protections
to Guantanamo Bay.?4” Thus, even if the court accepted the Petitioners’ argu-
ment that the extensive control the United States exercised over Guantanamo Bay
was equivalent to de facto sovereignty, it was not enough.24¢ The court noted
that the Christopher and Bird courts had already determined as much.2*® Third,
the court found that the lease agreement between the United States and Cuba for

235 Id. at 63.

236 Id. at 62.

237 Id. at 65.

238 Id. at 65-66 (discussing Johnson v. Eisentrager, 339 U.S. 763 (1956)).
239 [d. (citing Eisentrager, 339 U.S. at 770).

240 Id. at 66 (citing Chin Yow v. United States, 208 U.S. 8, 13 (1908)).
241 Id. at 67 (citing Zadvydas v. Davis, 553 U.S. 678, 693 (2001)).

242 [d. (citing Eisentrager, 339 U.S. at 777-78).

243 Id. (citing Zadvydas, 553 U.S. at 693).

244 Id. at 67.

245 4.

246 Id. at 69.

247 Id. at 71.

248 4

249 Jd. at 71-72 (citing Bird v. United States, 923 F. Supp. 338, 343 (1996) and Cuban Am. Bar Ass’n
v. Christopher, 43 F.3d 1412, 1425 (11th Cir. 1995)).
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Guantanamo Bay expressly reserved de jure sovereignty over the territory to
Cuba.25¢ Thus, the court concluded that the United States did not exercise suffi-
cient sovereignty over Guantanamo Bay to put the Petitioners outside the ambit
of Eisentrager.?>' Therefore, the court held that the Petitioners were barred by
Eisentrager from accessing U.S. courts and could not rely on the provisions of
the Habeas Statute to challenge their detention.252

2. U.S. Court of Appeals for the D.C. Circuit

The D.C. Circuit agreed with the District Court’s conclusion.?5®> The court
also agreed that Eisentrager applied to bar the Petitioners’ habeas appeal on ju-
risdictional grounds.?’* Like the District Court, the court reasoned that the en-
emy alien designation of the Eisentrager petitioners was immaterial to the
Eisentrager holding.2>> The court also reasoned that Eisentrager deprived the
Petitioners of any rights under the Constitution upon which to base their habeas
appeal.25¢ The court found that such a conclusion was supported by the Supreme
Court’s express rejection in Eisentrager of the extraterritorial application of the
Fifth Amendment to aliens irrespective of their location outside of U.S. territorial
sovereignty as well as the affirmation of that rejection in Verdugo-Urquidez.?57

The D.C. Circuit also rejected the Petitioners’ contention that Eisentrager re-
quired either sovereignty or territorial jurisdiction to trigger Fifth Amendment
protections.?3® The court noted that Fisentrager’s use of “territorial jurisdiction”
did not imply that something less than sovereignty was required to extend Fifth
Amendment protections.?>® Instead, the court reasoned that Eisentrager’s refer-
ence to territorial jurisdiction was intended to describe the extent of federal court
jurisdiction and not as a trigger of constitutional protections.2’®¢ The court con-
cluded that nothing short of U.S. sovereignty over Guantanamo Bay was suffi-
cient to trigger Fifth Amendment protections.?6! Because the lease agreement
made clear that Cuba retained sovereignty over Guantanamo Bay, the court found
that the Petitioners did not have any defendable constitutional rights upon which
to base their habeas appeal.262

250 Id. at 71 (citing Bird, 923 F. Supp. at 343).

251 Id, at 72-73.
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253 Al Odah v. United States, 321 F.3d 1134, 1145 (D.C. 2003).
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C. U.S. Supreme Court Decision

In a 6-3 opinion written by Justice John Paul Stevens, the Supreme Court
reversed the decision of the D.C. Circuit.26* The majority implicitly held that
territorial jurisdiction over the place of custody was sufficient to trigger Fifth
Amendment protections and as such the Petitioners could challenge their deten-
tion through a writ of habeas corpus.?¢* Justice Anthony Kennedy concurred
with the majority’s conclusion, but argued that the background and circum-
stances of detention should control whether Fifth Amendment protections should
be extended.?6> In a scathing dissent, Justice Antonin Scalia, joined by Chief
Justice William Rehnquist and Justice Clarence Thomas, argued that nothing less
than sovereignty over the place of custody was required for application of the
Fifth Amendment.26¢ Because it was indisputable that the United States did not
have sovereignty over Guantanamo Bay, Justice Scalia argued that the Petitioners
were without any rights under the Constitution or U.S. law, and therefore could
not invoke the writ of habeas corpus.267

1. The Majority Opinion

The majority held that the Petitioners had the right to a habeas appeal to chal-
lenge their detention by the United States in Guantanamo Bay.?¢8 To reach this
conclusion, the Court first reasoned that the writ of habeas corpus was intended
to be a last resort for a prisoner to challenge his detention by the Executive.26®
The Court also acknowledged that, in the case of aliens detained outside U.S.
territorial sovereignty, its decision in Eisentrager was implicated.2’® However,
the Court distinguished FEisentrager, noting that its holding relied on constitu-
tional rather than statutory grounds.?”! The Court found that the appellate court’s
opinion in Eisentrager granted the Eisentrager prisoners access to federal court
because they had a constitutional right to due process under the Fifth Amend-
ment.2’2 This, the Court reasoned, was what Eisentrager reversed.?’? As such,
the Eisentrager decision did not determine, for example, whether the Eisentrager

263 Rasul v. Bush, 542 U.S. 466, 485 (2004).
264 Id. at 476.

265 See generally id. at 488.

266 Id, at 488 (Scalia, J., dissenting).

267 Id. at 504 (Scalia, J., dissenting).

268 Id. at 483.

269 Id. at 474-75. The Court framed the issue in the case as “whether the habeas statute confers a right
to judicial review of the legality of Executive detention of aliens in a territory over which the United
States exercises plenary and exclusive jurisdiction, but not ultimate sovereignty.” Id. (internal quotations
omitted).

270 [q,

27 [d. at 474-79 (citing Johnson v. Eisentrager, 339 U.S. 763, 777 (1950)) (noting that the Court
reversed the D.C. Circuit’s opinion in Eisentrager, which was based on constitutional grounds).

272 Id. at 474; see also supra Part I1.B.2 (discussing the D.C. Circuit’s decision in Eisentrager).

273 Rasul, 542 U.S. at 474.
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prisoners were barred by the Habeas Statute from filing a habeas appeal.?’*
Thus, because the only issue raised in Rasul was statutory in nature, Eisentrager
had no application to bar the Petitioners’ habeas appeal.27s

Furthermore, the Court explained that six keys facts in Eisentrager were es-
sential to its holding.?’¢ Specifically, the Eisentrager prisoners were (1) enemy
aliens, (2) not residing in nor been to the United States, (3) captured and held by
military authorities outside the United States, (4) tried and convicted by a mili-
tary commission sitting outside the United States, (5) for war crimes committed
outside the United States, and (6) at all times imprisoned outside the United
States.2?? The Court reasoned that the Petitioners were distinguishable from the
Eisentrager prisoners in that the Petitioners were not nationals of a country with
which the United States was at war and denied that they engaged in any acts of
aggression against the United States.2?® In addition, unlike the Eisentrager pris-
oners, the Petitioners were denied access to any tribunal and were not even
charged with any wrongdoing for more than two years at a detention center over
which the United States exercised exclusive jurisdiction and control.?2’® Thus, the
Court concluded that the Petitioners’ circumstances were sufficiently distinguish-
able to make Eisentrager inapplicable as a bar to the Petitioners’ habeas
appeal 280

Of particular significance, the Court reasoned that Eisentrager could not apply
when the detention at issue took place at a location within U.S. territorial juris-
diction.28! The Court reasoned that, while there was no dispute that the naval
base at Guantanamo Bay was outside U.S. sovereign territory, sovereignty was
not key to the operation of the Habeas Statute.?82 Rather, the extent and nature of
control exercised over a territory could also be sufficient to extend the reach of
the Statute.28? Because the United States exercised complete jurisdiction and
control over Guantanamo Bay, the Court concluded that such control was suffi-
cient to justify the Statute’s application to prisoners held at the naval base.28¢ To
strengthen this conclusion, the Court noted that there was no dispute that federal
courts had jurisdiction over claims by American citizens held at the base.?85 As

274 14,
275 Id
276 I4.

277 See id. (citing Eisentrager, 339 U.S. at 777); see also supra Part I1.B.2 (discussing the majority
opinion in Eisentrager).

278 Rasul, 542 U.S. at 474.
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282 Id. at 480.

283 Jd. (noting that historically, early English cases “confirmed that the reach of the writ depended not
on formal notions of territorial sovereignty, but rather on the practical question of the exact extent and
nature of the jurisdiction or dominion exercised in fact by the Crown”) (internal quotation marks
omitted).
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such, since the Habeas Statute did not make any distinction based on alienage in
its application, the Court reasoned that Congress did not intend to create a limita-
tion on the extent of the Statute’s reach based on a prisoner’s citizenship.286

Having addressed the application of Eisentrager, the Court next determined
that the language of the Habeas Statute itself did not bar the Petitioners’ ap-
peal.287 While the Statute conferred authority to issue the writ to federal courts
only within their respective territorial jurisdiction, it did not bar courts from issu-
ing the writ so long as the custodian was within the issuing court’s territorial
reach, even if the prisoner was not.?8® The Court reasoned that Ahrens, which
required that the prisoner be present within the territorial jurisdiction of the issu-
ing court, was effectively overruled by Braden, where the Court held that such a
requirement was not a prerequisite to the court’s exercise of jurisdiction.?®® Con-
sequently, the Court concluded that the fact that the Petitioners were detained in a
location over which no federal court had jurisdiction was of no importance if a
federal court had jurisdiction over their custodian, namely the U.S. military.?%0
In other words, the Habeas Statute’s jurisdictional requirement would be satisfied
if the Petitioners filed their habeas appeal in a federal court that could reach the
U.S. military with process.?9!

2. Justice Kennedy’s Concurring Opinion

Justice Kennedy agreed with the majority’s conclusion but differed on the rea-
soning behind it.2°2 He reasoned that Eisentrager’s holding should be viewed as
denying judicial interference in matters reserved by the Constitution to the Exec-
utive and the Legislative branches.??? In other words, the Separation of Powers
Clause prevented courts from considering the Eisentrager prisoners’ habeas peti-
tion because, absent some connection to the United States, there was no nexus to
invoke such authority.294 Justice Kennedy interpreted this approach as recogniz-
ing a realm of political authority over military affairs where judicial authority
should not interfere.295 He further reasoned that such an approach required an
inquiry into the circumstances of the detention to determine whether courts could
entertain a habeas petition and thus grant relief.2°¢ Because the Eisentrager pris-
oners were proven enemy aliens and were detained outside the United States, and

286 JId.
287 Id. at 483.
288 Jd. (citing Braden v. 30th Jud. Cir. Ct. of Ky., 410 U.S. 484, 495 (1973)).

289 Id.; see also supra Part ILB.1 (discussing the Ahrens decision); Part ILB.3 (discussing the Braden
decision). In a bizarre twist, the Court reasoned without further explanation that Braden also overruled
“the statutory predicate to Eisentrager.” Rasul, 542 U.S. at 476.
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