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INTERNATIONAL FOcCus AT

LoyorLA UNivERSsITY CHICAGO SCHOOL OF Law

Curriculum

Loyola University Chicago School of Law provides an environment where a global per-
spective is respected and encouraged. International and Comparative Law are not only
studied in theoretical, abstract terms but also primarily in the context of values-based
professional practice. In addition to purely international classes, courses in other disci-
plines — health law, child and family law, advocacy, business and tax law, antitrust law,
and intellectual property law — have strong international and comparative components.

International Centers

The United Nations has designated Loyola University Chicago School of Law as the
home of its Children’s International Human Rights Initiative. The Children’s Interna-
tional Human Rights Initiative promotes the physical, emotional, educational, spiritual,
and legal rights of children around the world through a program of interdisciplinary re-
search, teaching, outreach and service. It is part of Loyola’s Civitas ChildLaw Center, a
program committed to preparing lawyers and other leaders to be effective advocates for
children, their families, and their communities.

Study Abroad

Loyola’s international curriculum is also expanded through its foreign programs and
field-study opportunities:

International Programs

— A four-week annual summer program at Loyola’s permanent campus in Rome, Italy
— the John Felice Rome Center — focusing on varying aspects of international and
comparative law.

— A two-week annual summer program at Loyola’s campus at the Beijing Center in
Beijing, China focusing on international and comparative law, including a semester
long course in the spring in Chicago to educate students on the Chinese legal
system.

International Field Study

— A ten-day, between-semester course in London on comparative advocacy, where
students observe trials at Old Bailey, then meet with judges and barristers to discuss
the substantive and procedural aspects of the British trial system. Students also
visit the Inns of the Court and the Law Society, as well as have the opportunity to
visit the offices of barristers and solicitors.

— A comparative law seminar on Legal Systems of the Americas, which offers stu-
dents the opportunity to travel to Chile over spring break for on-site study and
research. In Santiago, participants meet with faculty and students at the Law
Faculty of Universidad Alberto Hurtado.

— A one-week site visit experience in San Juan, Puerto Rico, where students have the
opportunity to research the island-wide health program for indigents as well as fo-
cus on Puerto Rico’s managed care and regulation.

— A comparative law seminar focused on developing country’s legal systems. The
seminar uses a collaborative immersion approach to learning about a particular
country and its legal system, with particular emphasis on legal issues affecting chil-
dren and families. Recent trips have included Tanzania, India, Thailand, South Af-
rica, and Turkey.
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Wing-Tat Lee Lecture Series

Mr. Wing-Tat Lee, a businessman from Hong Kong, established a lecture series with a
grant to the School of Law. The lectures focus on aspects of international or comparative
law.

The Wing-Tat Lee Chair in International Law is held by Professor James Gathii. Profes-
sor Gathii received his law degree in Kenya, where he was admitted as an Advocate of
the High Court, and he earned an S.J.D. at Harvard. He is a prolific author, having pub-
lished over 60 articles and book chapters. He is also active in many international organi-
zations, including organizations dealing with human rights in Africa. He teaches
International Trade Law and an International Law Colloquium.

International Moot Court Competition

Students hone their international skills in two moot competitions: the Phillip Jessup Com-
petition, which involves a moot court argument on a problem of public international law,
and the Willem C. Vis International Commercial Arbitration Moot, involving a problem
under the United Nations Convention on Contracts for the International Sale of Goods.
There are two Vis teams that participate each spring — one team participates in Vienna,
Austria against approximately 300 law school teams from all over the world, and the
other team participates in Hong Kong SAR, China, against approximately 130 global law

school teams.
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NEw Diseases CaLL For . . . ARCHAIC RESPONSES?
VioLATING HUMAN RIGHTS IN THE SANITARY
CorpON OF WUHAN

Madeline Young

Abstract

Public health measures in response to pandemics and human rights law are
both complementary and antithetical. Human rights law both requires public
health measures during pandemics through the International Covenant on Eco-
nomic Social and Cultural Rights (“ICESCR”) and limits such measures through
the International Covenant on Civil and Political Rights (“ICCPR”). However,
during pandemics States tend to impermissibly derogate from the ICCPR in favor
of the ICESCR. One public health measure, in particular, the sanitary cordon, is
nearly always violative of the ICCPR as being unjustifiably restrictive compared
to reasonably available alternatives.

This article discusses the concurrent development of public health policy and
human rights law, focusing on the sanitary cordon, an archaic public health
measure that has remarkably continued unscathed from the fourteenth century
through the twenty-first century. This article serves to evaluate the legality of
cordons and other public health measures used throughout history, culminating
in the largest sanitary cordon in recorded history in Wuhan, China during the
COVID-19 pandemic. Although China does not subscribe to the universal theory
of human rights, the Wuhan cordon nevertheless violated human rights laws,
leaving an accountability gap. Considering the moral underpinnings of human
rights law, China’s actions beg the question of how “universal” human rights
are when consistent State practice seemingly delegitimizes them.

The first section details the history of the sanitary cordon and distinguishes it
Jfrom quarantine, another common response to epidemics. The second section
analyzes human right implications by historical uses of sanitary cordons, with a
focus on the right to health, freedom of movement, freedom of association, and
the prohibition on discrimination. The final section analyzes the largest sanitary
cordon in history in Wuhan, China in response to the COVID-19 pandemic and
explores the relationship between a universal theory of human rights and State
accountability.
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Introduction

On January 23, 2020, China enacted the most expansive public health measure
in recorded history as a response to the COVID-19 pandemic. At 2:00 am the
government of China gave notice, and at 10:00 am the city of Wuhan and its 11
million inhabitants were locked down under a police-enforced sanitary cordon.
This lockdown lasted 76 days. The cordon of Wuhan may be viewed as an ap-
plaudable public health measure that helped stem the spread of COVID-19 across
China and across the world; however, it may also be viewed as a draconian mea-
sure, implemented without scientific justification as a result of medical uncer-
tainty and fear of the unknown. Both views can be true. However, it is crucial to
recall that human rights do not simply exist in time of peace and stability. Human
rights continue to exist during wars, during political instability, and during public
health crises. Governmental response in pandemics and epidemics must be evalu-
ated not solely by their efficacy as a policy measure, but also within the context
of international human rights law. While some may regard China’s cordon of

82  Loyola University Chicago International Law Review  Volume 17, Issue 2



New Diseases Call For . . . Archaic Responses?

Wuhan as a wise policy decision, this public health measure is not compatible
with universal human rights.

Public health measures and their relationship to international human rights law
are simultaneously complimentary and antithetical. International human rights
seek to maximize rights of the individual, while public health measures seek to
maximize the health of the overall population. Thus, while human rights require
public health measures to promote the health of individuals, public health mea-
sures often require permissible derogations or limitations on other human rights,
particularly the right to movement and freedom of association. Human rights law
allows both limitations of certain rights and broad derogations of rights only
when measures of proportionality and necessity are met. One public health mea-
sure in particular raises a number of human rights issues, the sanitary cordon.
The sanitary cordon is among the most archaic public health measures, which
almost inevitably impairs the essence of the human right at issue. A sanitary
cordon distinguishable from “quarantine” measures. While quarantine targets in-
dividuals presumed to carry a disease, or who have had contact with a person
who carries the disease, sanitary cordons target a geographical area, without any
individualized determination on whether the individuals in the area carry or have
had contact with the disease. Given the numerous alternative public health op-
tions, including individualized quarantine, a large-scale sanitary cordon rarely, if
ever, meets the necessary standards for a permissible limitation and derogation of
human rights law.

This paper will discuss the intersection between sanitary cordons and their
human rights implications beginning in the fourteenth century leading up to the
cordon of Wuhan—the largest sanitary cordon in recorded history. Additionally,
this paper considers the development of human rights law, and how State non-
compliance in times of public health crisis serves to delegitimize the theory of
Universal Human Rights. Part I discusses epidemics and the violation of human
rights through sanitary cordons. A review of the development of public health
measures in relation to such epidemics will serve to provide context for evaluat-
ing modern-day public health measures. The sanitary cordon, developed in the
fourteenth century, has remarkably endured public health reforms and continues
to be implemented in the twenty-first century. While human rights did not exist
as we know them during earlier pandemics, they have since developed and im-
pact every State through various conventions and binding customary interna-
tional law. Human rights impacted during epidemics provide a framework for
evaluating the legality of public health measures.

Part II consists of historical case studies of the use of sanitary cordons empha-
sizing the human rights impacted in each case. The primary human rights issues
focused on in this paper include the right to health, freedom of movement, free-
dom of association, and the prohibition against discrimination. Part II seeks to
analyze public health measures of earlier epidemics and pandemics in light of
modern-day human rights standards. Case studies beginning in the 14th century
and continuing through current day illustrate the close relationship between pub-
lic health and human rights as both progressed through history, including the
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concurrent development of human rights and international public health
regulations.

Part III focuses on a modern case study of the sanitary cordon of Wuhan. The
case study looks in depth at the COVID-19 pandemic and the measures China
adopted in Wuhan and the Hubei province in January 2020. Although human
rights have been established in the international community by 2020, China re-
mains reluctant to submit itself to many standards either codified into treaties and
covenants or accepted customs by the international community at large. China’s
attenuated history with human rights provides context for its aggressive public
health measures, culminating in the largest sanitary cordon in recorded history.
Regardless of whether China subscribes to human rights law, the sanitary cordon
of Wuhan far surpassed any permissible limitations on human rights. Through a
study of China, this paper attempts to reconcile how universal human rights can
exist within the harsh reality of perpetual State non-compliance, particularly in
situations of public health emergencies.

I. Epidemics and the Violation of Human Rights Through the Sanitary
Cordon

Public health decisions in epidemic control and human rights are intrinsically
connected. While public health considerations are essentially utilitarian, human
rights are deontological, which can put public health and human rights at odds.!
Health policies can either promote or violate human rights through their design or
implementation.> One public health measure in particular has been criticized
through centuries for its emphasis on utility for the larger population at the ex-
pense of those impacted — the cordon sanitaire (or sanitary cordon). A sanitary
cordon is a large-scale quarantine effort, which seeks to quarantine an entire geo-
graphical area without any individualized analysis for those living within that
area. The following part will review the history of State public health response to
epidemics, the use of the sanitary cordon, and human rights implications arising
from public health decisions.

A. How States React to Epidemics

State practice in response to epidemics has undergone massive practical and
theoretical changes since the Black Death in the mid-1300s. Public health mea-
sures established in medieval Europe were aimed at the management of social
order.? At the time, the primary goal of health legislation was to control the
mobility of the underclass thereby promoting social stability and protecting the

I Deontological ethics, ENCYCLOPEDIA BRITANNICA, https://www.britannica.com/topic/deontologi-
cal-ethics. (last visited May 21, 2020), (Deontological ethics place an emphasis on moral imperatives,
without consideration of the overall consequences of the action itself).

2 25 Questions and Answers on Health and Human Rights WorLD HEALTH ORGANIZATION (2002),
https://www.who.int/hhr/information/25%20Questions%20and %20Answers %200n%20Health%20
and%20Human%20Rights.pdf.

3 DoroTHY PORTER, HEALTH, CIVILIZATION AND THE STATE: A HISTORY OF PUBLIC HEALTH FROM
ANCIENT TO MODERN TIMES 37 (1999).
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political status quo.* Traditional methods of disease control thus were directed at
decreasing mobility. Methods included travel restrictions based on origin location
as well as traveler status (i.e., merchants, minorities, and other unpopular
groups), restrictions on public gatherings, and establishment of a sanitary cordon
either by natural barriers or by military enforcement.> Governments supported
these physical restrictions based on the contagion theories at the time, which first
supposed disease was spread by polluted air, but then transitioned to a person-to-
person contagion model.®

As a consequence of industrialization in the nineteenth century, epidemics be-
gan to occur with more frequency.” However, the accepted and previously suc-
cessful public health measure of quarantine and isolation did not prove effective
to control nineteenth century diseases such as cholera.® As a result, controversy
raged through the 1800s between contagionists and anti-contagionists.” When
Yellow Fever appeared in Europe, both Spain and France immediately imple-
mented quarantine restrictions along their borders.!® Anti-contagionists per-
suaded quarantine authorities in both States of the anti-contagious nature of
Yellow Fever, resulting in both States ultimately eliminating quarantine regula-
tions.!! By the 1840s, anti-contagionist views dramatically reduced the use of
quarantine regulations used to combat cholera.!'? Additionally, feudal public
health measures such as establishing sanitary cordons with military enforcement,
closing public meeting places, and sealing off cities, were politically impossible
to implement in the post-revolution European political environment.!3 These re-
strictive measures that were considered commonplace in feudal Europe, were
rejected by radicalized nineteenth century ideals.!* Moving away from quaran-
tines, States began a sanitary reform which focused on clean provision of water,
effective sewage, and waste removal.!> States focused on preventative medicine
aimed at reducing chronic disease. Socialized health and sanitary measures
evolved, resulting in healthier living conditions for predisposed segments of the
population, such as the city-dwelling poor.!©

41d.

5 See generally, Eugenia Tognotti, Lessons from the History of Quarantine, from Plague to Influ-
enza A, 19 EMERGING INFECcTIOUS DISEASES 254, 255 (2013).

6 In the 1500s, the popular consensus about mechanisms of contagion switched from polluted air
causing spread to person-to-person contact, although actual epidemiology of disease was not known until
the late 1800s to early 1900s. PORTER, supra note 3, at 33-34.

7 Id. at 77.
8 Id. at 79.
9 Id. at 81.
10 14,
1 Id.
12 1d.
13 Id. at 82.
14 Id.
15 Id. at 86.
16 1d. at 280.
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In addition to individual State practice, international efforts were made to
combat disease. International-led efforts began in the mid-1800s with the first
International Sanitary Conference in 1851.!7 Nine additional conferences oc-
curred in the nineteenth century, all of which failed to reach any tangible results,
largely due to the disagreements in disease epidemiology common during this
time period.'® International Sanitary Conferences continued into the early 1900s,
eventually leading to the creation of the office international d’hygiéne publique,
the first international health organization.'® These efforts laid groundwork for the
creation of the World Health Organization (“WHO”) in 1948.2° In 1951, the
WHO promulgated its first infectious disease prevention regulations: the Interna-
tional Sanitary Regulations.?! The International Sanitary Regulations only ad-
dressed cholera, plague, relapsing fever, smallpox, typhus, and yellow fever.?? In
1969 the WHO promulgated replacement regulations, the International Health
Regulations (“IHR”), which were intended to cover a broader ranges of disease,
this was later revised in 2005 as a response to the global SARS outbreak and is
the current legally binding instrument regarding public health and disease
prevention.?3

The IHR provides drastically different disease control mechanisms then those
that were used in feudal Europe and through the eighteenth century. The SARS
pandemic in 2003 highlighted the need to convert from a system of halting dis-
ease at national borders to a system which halts disease at its source.?* IHR epi-
demic control regulations include such measures as reviewing travel history in
affected areas, requiring vaccination, placing suspected affected persons under
public health observation, implementing quarantine or isolation on affected per-
sons, refusing entry of affected persons or refusing entry of unaffected persons to
affected areas, and implementing exit screenings and restrictions on persons leav-
ing from affected areas.?> The IHR emphasizes a need for “case-by-case” consid-
erations which promotes the least restrictive, individualized measures to achieve
public health objectives.?® As a result, modern quarantines differ significantly
from feudal quarantines. While feudal quarantines were based on a number of

17 Id. at 9.
18 Id.

19 NormaN HowaRrRD-JONES, THE SCIENTIFIC BACKGROUND OF THE INTERNATIONAL SANITARY CON-
FERENCES 1851-1938, 9 (1974).

20 [d.

21 Davip HAGEN, INTRODUCTION TO PANDEMIC INFLUENZA: CASE STUDY 1: PORT HEALTH AND IN-
TERNATIONAL HEALTH REGULATIONS 195 (Jonathan Van-Tam & Chloe Sellwood eds., 2010).

22 [d.

23 NATIONAL ACADEMIES OF SCIENCES, ENGINEERING, AND MEDICINE, GLOBAL HEALTH AND THE
FuTture RoLE oF THE UNITED STATES 60 (2017).

24 1d.

25 World Health Assembly: International Health Regulations, art. 18, 2509 UN.T.S 79, (May 23,
2005) (hereinafter “IHR”).

26 THR, supra 25, at art. 23.
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factors unrelated to a person’s actual health or likelihood of carrying disease,?’
modern quarantines are only recommended in those circumstances where the in-
dividual himself is affected or has been in contact with an affected person.

B. The Sanitary Cordon

Quarantines, and thus also sanitary cordons, are a type of nonpharmaceutical
interventions States implement during times of public health crisis.?® Quarantine
restricts the movement of asymptomatic persons with possible exposure to a
communicable disease.?® This differs from isolation, which restricts the move-
ment of known infected persons for the period of communicability.3° Because
quarantine directly involves those who are not infected, it is among the most
aggressive and controversial measures of controlling disease outbreak.3! As pre-
viously discussed, quarantine is not a new health measure. While quarantine
gained popularity in the time of the Black Plague, its historical antecedents can
date back to the Old Testament, which mentioned quarantined with regard to
leprosy.3?

Quarantine as a public health measure was a result of scientific uncertainty on
disease epidemiology.33 In the times of the Black Death, quarantine lasted for
forty-days, which bore no relation to the incubation period of the disease.3* The
use of quarantine became less common in twentieth century due to increased
understanding of disease communicability.3> Such measures have not been used
on a large scale in the twentieth and twenty-first century until SARS in 2003,
Ebola in 2014, and COVID-19 in 2020.3¢ In each case, quarantine measures re-
flected medical uncertainty about the epidemiology and spread of the diseases.
While public health measures have grown through history, modern epidemics
illustrate an age-old pattern where unknown medical countermeasures result in
fear and extremely restrictive health measures which go beyond what is neces-
sary or appropriate to control the disease.3”

Even more controversial than an individual quarantine is the sanitary cordon,
which limits the entry of every person into or out of a specific geographic area to

27 See, e.g., PORTER, supra note 3, at 34 (explaining how when plague appeared in Soncino Italy, all
travelers were banned from entering Milan); Tognotti, supra note 5, at 256 (explaining how prostitutes
and beggars were considered carriers of disease and regulations hindered their movements on this basis).

28 Mark A. Rothstein, From SARS to Ebola: Legal and Ethical Considerations for Modern Quaran-
tine, 12 Inp. HEALTH L. REV. 227, 232 (2015); Howard Markel et al., Nonpharmaceutical Interventions
Implemented by US Cities During the 1918-1919 Influenza Pandemic, JAMA (2007).

29 Rothstein, supra note 28, at 227.
30 1d.

31 Id. at 232.

32 Id. at 229 (citing Leviticus 14:4).
33 Id. at 233.

34 1d.

35 Id.

36 Id. at 228.

37 Id. at 234.
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prevent the spread of disease.?® Sanitary cordons were common during the era of
Black Death and continued to be used through the early 1900s with typhus.3°
Unlike an individual quarantine, the sanitary cordon applies regardless of an indi-
vidual’s likelihood of infection. Traditionally the sanitary cordon was imple-
mented to prevent introduction of disease into a healthy population. For example,
the island nation Majorca set up a sanitary cordon around its borders during the
nineteenth century to prevent introduction of cholera from Europe.*® However, a
sanitary cordon may also be established to seal off the borders of an area which is
infected in order to prevent those from inside the area from transmitting the dis-
ease to non-infected areas (a reverse sanitary cordon).*! This particularly contro-
versial variety of sanitary cordon was implemented in China during SARS, in
Liberia during Ebola, and most recently (and most aggressively) in the Hubei
province of China during COVID-19.42

Large-scale sanitary cordons are typically a gross overreach from public health
authorities and have resulted in increased human rights implications. For exam-
ple, Sierra Leone, as a response to the 2014 Ebola outbreak, imposed an area-
wide sanitary cordon covering one-fourth of the country, affecting over a million
people.*? This can properly be viewed as a sacrifice of the few (the residents
cordoned in Sierra Leone) for the benefit of the many (the global community).
The sanitary cordon in Sierra Leone served to multiply the number of Ebola
cases. Ebola spread throughout the cordoned area of Sierra Leone due to a lack of
hospital beds, ambulances, and safe burial practices.** By the end of 2014, Sierra
Leone had a documented total of 9,446 cases of Ebola and 2,758 deaths, more
than any other country.*

Historical case studies during the early plague and cholera outbreaks show the
efficacy of sanitary cordons to prevent introduction of disease to an uninfected
area. During the plague, a sanitary cordon set up in Austria coincided with no
major outbreaks in Austrian territory, although this was potentially coinciden-
tal.*¢ During the cholera epidemic, Sardinia was the only Italian region un-
touched by cholera as a result of a sanitary cordon guarded by armed men.*’

38 Id. at 235.

39 Donald McNeil, Jr., Using a Tactic Unseen in a Century, Countries Cordon Off Ebola-Racked
Areas, N.Y. TimEs (Aug. 12, 2014), https://www.nytimes.com/2014/08/13/science/using-a-tactic-unseen-
in-a-century-countries-cordon-off-ebola-racked-areas.html#:~:text=the %20Ebola%20outbreak %20in %20
West,no%200ne%?20is%20allowed%20out.

40 Pere Salas-Vives & Joana-Maria Pujadas-Mora, Cordons Sanitaires and the Rationalisation Pro-
cess in Southern Europe (Nineteenth-Century Majorca), 62 Mep. Hist. 314, 318 (2018).

41 Rothstein, supra note 28, at 235.
42 Id.

43 Id. at 252.

44 14

45 WorLD HeaLTH ORGANIZATION, Ebola Response Roadmap Situation Report, (Dec 31, 2014),
https://apps.who.int/iris/bitstream/handle/10665/146763/roadmapsitrep_31Dec14_eng.pdf?sequence=1.

46 Gunter E. Rothenberg, The Austrian Sanitary Cordon and the Control of the Bubonic Plague:
1710-1871, 28 J. oF THE HisT. oF MED. AND ALLIED Scr. 15, 23 (1973).

47 Tognotti, supra note 5, at 256.
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Additionally, the sanitary cordon in Majorca led to only five occurrences of
epidemics in the region during the nineteenth century, and even in those cases,
only parts of the island were affected.*® Although sanitary cordons have histori-
cally proved effective at decreasing the spread of disease, health experts do not
recommend them when less intrusive measures exist. Dr. Martin Cetron, Director
of the CDC’s Division of Global Migration and Quarantine and Dr. Julius
Landwirth of Yale’s Interdisciplinary Center for Bioethics stated, “principles of
modern quarantine and social distancing limit [sanitary cordon] use to situations
involving highly dangerous and contagious diseases and when resources are read-
ily available to implement and maintain the measures.”#® Dr. Cetron and Dr.
Landwirth recommend social distancing measures such as closing schools and
limiting public gatherings before implementing a sanitary cordon.>® Furthermore,
even when sanitary cordons are used, health officials must be prepared to ensure
that those cordoned are not placed at an increased risk by virtue of their sanitary
cordon.>! While historical anecdotes support the theory that sanitary cordons are
effective in preventing spread into an uninfected area, it is unclear whether sani-
tary cordons are effective to prevent transmission of the disease out of a
cordoned infected area when the disease has already left the borders.

C. Human Rights During Epidemics

The WHO requires that “all Network responses will proceed with full respect
for ethical standards, human rights, national and local laws, cultural sensitives
and traditions.”>? Quarantines, of all the social distancing members, are the most
intrusive upon individual liberty.>3 In addition to restricting individual liberties,
one study during SARS showed significant psychological effects of quarantin-
ing.>* The study showed high prevalence of psychological distress, finding
28.9% of the quarantined respondents displayed symptoms if PTSD (higher for
respondents under longer quarantines) and 31.2% of the quarantined respondents
displayed symptoms of depression.>> Thus, the sanitary cordon, as more contro-
versial form of quarantine, raises human rights and ethical considerations.

Human rights laws provide a framework for striking a balance between human
rights and necessary State action to mitigate the effects of epidemics. Failure to
act in response to an epidemic itself may be a violation of human rights law.
Thus, the balance of each defined right in the International Bill of Rights along

48 Salas-Vives, supra note 40, at 332.

49 Tognotti, supra note 5, at 257 (citing Martin Cetron & Julius Landwirth, Public Health and Ethical
Considerations in Planning for Quarantine, 78 YALE J. BioLogy & MEeb. 325, 326 (2005)).

50 Cetron & Landwirth, supra note 49.
SUJd.

52 WorLD HEALTH ORGANIZATION, Guiding Principles for International Outbreak Alert and Re-
sponse, www.who.int/csr/outbreaknetwork/guidingprinciples/en/ [http://perma.cc/99HV-4R79].

53 Rothstein, supra note 28, at 236.

54 Laura Hawryluck et al., SARS Control and Psychological Effects of Quarantine, Toronto, Canada,
10 EMERGING INFECTIOUS Diseases 1206, 1206 (2004).

55 Id.
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with any permitted limitation or derogation for public health must be analyzed.
The International Bill of Rights is composed of the Universal Declaration of
Human Rights (“UDHR”), the International Covenant on Civil and Political
Rights (“ICCPR”), the International Covenant on Economic, Social and Cultural
Rights (“ICESCR”).5¢ While other human rights treaties exist, these are the most
relevant human rights impacted by public health measures.

1. Universal Declaration of Human Rights

The United Nations General Assembly adopted the Universal Declaration of
Human Rights on December 10, 1948.57 The UDHR is widely regarded as the
foundation of international human rights law.>® While the UDHR itself is not
legally binding, it has been translated into law in the form of treaties, customary
international law, general principles, and through regional agreements and do-
mestic law.>® Today, every state is bound by at least one multilateral convention
concerning human rights.®® Additionally, the widespread application of principles
from the UDHR provide support that some provisions of the UDHR have
evolved into international custom. A minority of scholars suggest the UDHR in
totality has evolved into customary international law,°! but almost all scholars
would agree that portions of the UDHR are now customary international law due
its widespread and constant recognition.®> The UDHR declares human rights as
universal, to be enjoyed by all people regardless of nationality.®® The topics cov-
ered include a variety of negative and affirmative rights.®*

56 Fact Sheet No. 2 (Rev.I), The International Bill of Human Rights, UniteD NaTioNns HumAN
RigHTs OFFICE OF THE HiGH CommissioNER (June 1996), https://www.ohchr.org/Documents/Publica
tions/FactSheet2Rev.len.pdf [hereinafter OHCHR].

5T Id.

58 Human Rights Law, UNITED NATIONS, https://www.un.org/en/sections/universal-declaration/
human-rights-law/index.html.

59 Id.

60 Status of Ratification, UNITED NATIONS HUMAN RiGHTS OFFICE OF THE HIGH COMMISSIONER, (last
visited Dec. 6, 2020) (illustrating that the majority of States are parties to five or more international
human rights treaties with the exception of Bhutan, Niue, Palau, Tonga, and Tuvalu, which each have at
least one treaty ratified, but less than five).

61 Hurst Hannum, The UDHR in National and International Law, 3 HEALTH AND HuMm. RTs. 144, 148
(1998); see also Hurst Hannum, The Status of the Universal Declaration of Human Rights in National
and International Law, 25:287 GA. J. INT’L & Comp. L. 287, 324 (1995) (suggesting the first twenty-one
articles of the UDHR are customary international law).

62 Hannum, supra note 61; see also A.H. RoBERTSON & J.G. MERRILLS, HUMAN RIGHTS IN THE
WORLD: AN INTRODUCTION TO THE STUDY OF THE INTERNATIONAL PrROTECTION OF HUMAN RiGHTS 27
(3d ed. 1989) (“The impact of the Universal Declaration has probably exceeded its authors’ most san-
guine expectations, while its constant and widespread recognition means that man of its principles can
now be regarded as part of customary law.”).

63 G.A. Res. 217 (IIl) A, Universal Declaration of Human Rights (Dec. 10, 1948) [hereinafter
UDHR].

64 Id.
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2. International Covenant on Civil and Political Rights

Borne from the UDHR was the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural Rights.
While the UDHR itself is not binding, both the ICCPR and ICESCR are interna-
tional treaties, binding upon its State parties. The ICCPR was adopted by the
United Nations General Assembly on December 16, 1966 and entered into force
on March 23, 1976.%5 As of mid-2020, 173 States are parties to the ICCPR.%¢
Notable States which have not ratified the ICCPR include China, Saudi Arabia,
Singapore, South Sudan and the United Arab Emirates.” The ICCPR codifies
negative rights of the people to be free from arbitrary government intrusion.6®
Many of these rights were explicitly included in the UDHR.%® The ICCPR in-
cludes the right to life, freedom of religion, freedom of speech, freedom of as-
sembly and due process rights.”®

Some provisions of the ICCPR include limitation clauses, which allow the
right to be limited by regulations which are “necessary to protect. . . [public]
health.””! General comments written by the Human Rights Committee provide
guidelines for restrictions on specific Articles. For example, Comment 27 on the
Freedom of Movement also provides guidelines for lawful restrictions on the
right to freedom of movement.”? Restrictions must be provided by law, must be
necessary in a democratic society for the protection of public health, and must be
consistent with all other rights recognized in the ICCPR.7? The General Com-
ment emphasizes that the restrictions must not only be permissible, but must be
necessary to protect the goal of public health.”* Additionally, restrictive measures
must be proportionate, in that they are appropriate to achieve the protective func-
tion and the least intrusive option to protect that function.”>

Article 4 of the ICCPR also expressly permits derogation of some rights in
situations of public emergency and for the protection of public health. Article 4
provides:

65 International Covenant on Civil and Political Rights, Dec. 16, 1966, 999 U.N.T.S. 171 [hereinafter
ICCPR].

66 Status of Ratification of the International Covenant on Civil and Political Rights, UNITED NATIONS
Human RiGHTs OFFICE OF THE HiGH COMMISSIONER, https://indicators.ohchr.org/.

67 Id.

68 Beth Simmons, Civil Rights in International International Law: Compliance with Aspects of the
“International Bill of Rights”, 16 InD. J. GLoBAL LEGAL StuD. 437, 440 (2009).

69 UDHR, supra note 63, art. 3-21. Note that many of the articles of the UDHR suggested to have
evolved into customary international law are the same rights granted in the ICCPR. See Hannum, The
Status of the Universal Declaration of Human Rights in National and International Law, supra note 60,
at 324.

70 ICCPR, supra note 65, at art.12.
1 Id.

72 U.N. Human Rights Committee, General Comment No. 27: Article 12 (Freedom of Movement),
CCPR/C/21/Rev.1/Add.9 (Nov. 2, 1999) [hereinafter General Comment 27].

73 Id. at 11.
74 Id. at 14.
75 Id.
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“In time of public emergency which threatens the life of the nation and
the existence of which is officially proclaimed, the States Parties to the
present Covenant may take measures derogating from their obligations
under the present Covenant to the extent strictly required by the exigen-
cies of the situation, provided that such measures are not inconsistent
with their other obligations under international law and do not involve
discrimination solely on the ground of race, colour, sex, language, relig-
ion or social origin.”7®

Article 4 expresses that derogation of certain articles is not permitted even in the
case of public emergency.”” No derogation is permitted on the right to life, the
right to be free of torture and inhuman treatment, the right to be free from slavery
and the right to freedom of thought and religion.”®

Two guiding sources on further defining Article 4 of the ICCPR are the
Siracusa Principles and case law from human rights tribunals.”® The Siracusa
Principles are a set of non-binding principles created by a group of non-govern-
mental organizations in 1985, designed to provide guidance on the Article 4 the
ICCPR.20 Article 4 limitations on ICCPR rights must meet the standards of (1)
legality, (2) in furtherance of a legitimate object of general interest (here, public
health), (3) strict necessity, (4) least intrusive means applied, and (5) restriction is
based on scientific evidence.®! For public health objectives, the Siracusa Princi-
ples state that limiting measures must be “specifically aimed at preventing dis-
ease or injury or providing care for the sick and injured.”8?

The European Court of Human Rights (“ECHR”) typically rules on the Euro-
pean Convention of Human Rights rather than the ICCPR, but provides useful
guidance because the language of the European Convention is substantially simi-
lar to the language of the ICCPR.83 The ECHR has defined “public emergency”
to mean one that is (1) actual or imminent, (2) its effects involve the whole
nation, (3) the continuance of organized life of the community must be
threatened, and (4) the crisis must be exception in that the normal restrictions

76 ICCPR, supra note 65, art. 4.

77 Id.at art. 4 (“No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be
made under this provision.”).

78 Id. at arts. 6 - 8, 18(3) (While the right to freedom of thought and religion may not be derogated by
Article 4’s public emergency exception, derogation is permitted under Article 18(2) which states, “Free-
dom to manifest one’s religion or beliefs may be subject only to such limitations as are prescribed by law
and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms
of others.”).

79 K.W. Todrys et al., Failing Siracusa: Government’s Obligations to Find the Least Restrictive
Options for Tuberculosis Control, 3 PuB. HEALTH AcTiOoN 7, 7 (2013).

80 Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant on
Civil and Political Rights, 1985 AM. Ass’N. For INT'L ComMm’N oOF Jurists [hereinafter Siracusa
Principles].

81 WHO Guidance on Human Rights and Involuntary Detention for xdr-tb Control, WorLD HEALTH
OraGaNizaTiON (Jan. 24, 2007), https://www.who.int/tb/features_archive/involuntary_treatment/en/.

82 Siracusa Principles, supra note 80, at 25.

83 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov. 4,
1950, Europ.T.S. No. 5; 213 U.N.T.S. 221
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permitted by the Convention for the maintenance of public health are plainly
inadequate.?* Lawless v. Ireland, a foundational case defining the European Con-
vention’s Article 15 (the ICCPR’s Article 4 counterpart), held that public emer-
gency includes only “an exceptional situation of crisis or emergency which
affects the whole population and constitutes a threat to the organized life of the
community.”®> A declaration of public emergency is typically self-judging and
great deference is given to national authorities’ assessment on whether such situ-
ation exists.®® However, the court will rule on whether States have gone beyond
the “extent strictly required by the exigencies.”8” Two important judicial limita-
tions courts have imposed on the utility of the derogation provision are: (1) the
crisis must not be regional, but must impact the whole population,®® and (2) the
crisis should be so exceptional that normal measures permitted by the convention
for maintenance of public health are plainly inadequate.?® In accordance with the
ECHR’s rulings, the Human Rights Committee’s General Comment 29 on dero-
gations during a state of emergency states that “the possibility of restricting cer-
tain Covenant rights under the terms of, for instance, freedom of movement
(Article 12) or freedom of assembly (Article 21) is generally sufficient during
such situations and no derogations from the provisions in question would be jus-
tified by the exigencies of the situation [emphasis added].”®® Therefore, Article 4
general derogations for public emergency are not permissible to derogate from
Articles of the ICCPR which include limitation provisions.

3. International Covenant on Economic, Social and Cultural Rights

While the ICCPR codifies negative rights enumerated in the UDHR, the Inter-
national Covenant on Economic, Social and Cultural Rights codifies affirmative
rights. The ICESCR was adopted by the United Nations General Assembly at the
same time the ICCPR was adopted, on December 16, 1966, but did not enter into
force until January 3, 1976.°! The ICESCR, like the ICCPR is widely followed.
As of mid-2020, 171 States are parties to the ICESCR.?> Many of the States
which have not ratified the ICESCR are the same States which have not ratified

84 The ECHR defines “public emergency” in the context of the European Convention on Human
Rights rather than the ICCPR, but the language in both derogation provisions is identical. See The Greek
Case, 3321/67 Eur. Ct. HR. 1, § 153.

85 Case of Lawless v. Ireland (No. 3) 332/52 (A/3), 1 Eur. Ct. H.R. 15, § 28.
86 Case of Ireland v. The United Kingdom, 5310/71 Eur. Ct. HR. 1, § 207.
87 E.g., Id.; Lawless v. Ireland, supra note 85, at § 36-38.

88 Id. at § 205 (a crisis impacting six out of twenty-six counties was sufficient to create a public
emergency); Case of Aksoy v. Turkey, 21987/93 Eur. Ct. H.R. 1, § 70 (the extent and impact of terrorist
activity in South-East Turkey was sufficient to create a public emergency).

89 The Greek Case, supra note 84.

90 U.N. Human Rights Committee, General Comment No. 29: Article 4: Derogations during a State
of Emergency, CCPR/C/21/Rev.1/Add.11 { 5 (Aug. 31, 2001) [hereinafter General Comment 29].

91 ICCPR, supra note 65.

92 Status of Ratification of the International Covenant on Economic, Social and Cultural Rights,
Unitep NaTioNs HumaN RiGHTs OFFICE oF THE HigH ComMissIONER (Sept. 29, 2020), https://indica-
tors.ohchr.org/.
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the ICCPR.”3 As a notable exception, China is a party to the ICESCR but has not
yet ratified the ICCPR, while the reverse is true for the United States.®* Affirma-
tive rights in the ICESCR include the right to health, education and an adequate
standard of living, along with labor rights.®> Specifically related to human rights
during an epidemic, Article 12 articulates the right to enjoy the “highest attaina-
ble standard of physical and mental health,” and provides that States should take
necessary steps for “the prevention, treatment and control of epidemic, endemic,
occupational and other diseases.”°

Unlike the ICCPR, the ICESCR contains no express provision permitting der-
ogation in situations of public emergency or in order to protect the public health.
Article 4 of the ICESCR includes generalized language which permits States to
subject limitations on ICESCR rights only so far as the laws are compatible with
the nature of the rights and “solely for the purpose of promoting the general
welfare in a democratic society.”” In previous global emergencies, the UN Of-
fice of the High Commission for Human Rights has provided specific criteria to
assess the lawfulness of measures which contravene the goals of the ICESCR.”3
However the Office has not issued criteria in relation to global epidemic mea-
sures.”® Without updated criteria, States may only rely on Article 4 of the
ICESCR, which has an inherently high threshold and is not self-judging.!®

II. Historical Categorization of Human Rights Impacted by Sanitary
Cordon

While public health programs may violate human rights, they are also required
by human rights law to further the right to health. The right to health was first
articulated in the preamble to the World Health Organization Constitution in
1946, which states “the enjoyment of the highest attainable standard of health is
one of the fundamental rights of every human being without distinction of race,
religion, political belief, economic or social condition.”!! In 1948, the Universal
Declaration of Human Rights (“UDHR”) recognized the right to health, stating in

93 Id.

94 China signed the ICESCR in 1997 and ratified it in 2001, while it signed the ICCPR in 1998 but
has yet to ratify it. The United States signed the ICCPR in 1977 and ratified it in 1992, while it signed the
ICESCR in 1977 but has yet to ratify it. /d.

95 International Covenant on Economic, Social and Cultural Rights, Dec. 19, 1966, 993 UN.T.S. 3
[hereinafter ICESCR].

9 Id. at art. 12.
97 Id. at art. 4.

98 See Report on Austerity Measures and Economic and Social Rights, UNiTED NATIONS HUMAN
RigHTS OFFICE OF THE HiGH ComMmissioNER (2013), https://www.ohchr.org/Documents/Issues/Develop-
ment/RightsCrisis/E-2013-82_en.pdf.

99 Diane Desierto, Calibrating Human Rights and Necessity in a Global Public Health Emergency:
Revive the UN OHCHR’s ICESCR Compliance Criteria, EJIL:TaLk! (Mar. 26, 2020), https:/
www.ejiltalk.org/calibrating-human-rights-and-necessity-in-a-global-public-health-emergency-revive-
the-un-ohchrs-icescr-compliance-criteria/.

100 74
101" Constitution of the World Health Organization, Jul. 22, 1946, 14 UN.T.S. 185.
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Article 25 that “everyone has the right to a standard of living adequate for the
health and well-being of himself and his family, including. . . medical care.”!02
Less than twenty years later in 1966, Article 12 of the International Covenant on
Economic, Social, and Culural Rights (“ICESCR”) codified the right to health,
recognizing “the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health.”!93 Article 12(2) provides steps to be
taken by State parties, including steps necessary to prevent, treat and control an
epidemic.'%* The right to health may not be limited except by the provisions of
Article 4 of the ICESCR, which permits limitations on the rights only to the
extent the limitations would promote the general welfare in a democratic soci-
ety.!9> General Comment 14 regarding the right to the highest attainable standard
of health emphasizes that limitations on the right to health provided in Article 4
must be (1) in accordance with the law (including international human rights
standards), (2) compatible with the nature of the rights in the ICESCR, (3) in the
interest of a legitimate aim, (4) strictly necessary for the promotion of the general
welfare in a democratic society, and (5) proportional, and (6) the least restrictive
means. !¢

The right to health often triumphs over other human rights due the permissible
limitations of human rights for the purpose of public health. However, General
Comment 14 states that Article 2 of the ICESCR, relating to the right against
discrimination, may not be limited in pursuance of the right to health.!%7 In con-
trast, the right to freedom of movement and freedom of association and assembly
may be subject to restrictions for public health reasons. However, these restric-
tions must meet the requirements set forth in their respective articles.!°® When a
State declares a public emergency, general, non-article specific derogations of the
International Covenant on Civil and Political Rights (“ICCPR”) are permitted.!%®
Article 4 derogations must meet even more restrictive requirements than the arti-
cle-specific limitations, although need not be expressly for the purpose of ad-
vancing public health objectives. However, Article 4 is limited to derogate only
from rights which do not contain their own limitation provision. The use of sani-
tary cordon is potentially supported by the right to health but does so at an unjus-
tifiable expense of other human rights. Below is an analysis of the freedom of
movement, freedom of association, and prohibition against discrimination and

102 UDHR, supra note 63, art. 25.

103 TCESCR, supra note 95, art. 12(1).
104 1d. at art. 12(2)(c).

105 Id. at art. 4.

106 U.N. Committee on Economic, Social and Cultural Rights, CESCR General Comment No. 14: The
Right to the Highest Attainable Standard of Health (Art. 12), U.N. Doc., E/C.12/2000/4 (Aug. 11, 2000)
[hereinafter General Comment 14].

107 1d. at 18.

108 Emergency Measures and COVID-19: Guidance, UNITED NaTIONs HUMAN RiGHTS OFFICE OF THE
Hicu CommissioNEr (Apr. 27, 2020), https://www.ohchr.org/Documents/Events/EmergencyMeasures_
COVID19.pdf.

109 14
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how historical uses of quarantine and sanitary cordons have violated, or in few
cases been in compliance with, each.

A. Freedom of Movement

Freedom of Movement was initially announced in the UDHR and was subse-
quently codified in the ICCPR.!1° Article 13 of UDHR provides that “everyone
has the freedom of movement and residence within the borders of each state” and
“everyone has the right to leave any country, including his own, and return to his
country.”!!'! Similarly, Article 12 of ICCPR provides that “everyone lawfully
within the territory of a State shall, within that territory, have the right to liberty
of movement [emphasis added] and freedom to choose his residence”, and “‘eve-
ryone shall be free to leave any country including his own.”!!2 Article 12 of the
ICCPR permits limitations on the right to freedom of movement for public health
purposes, therefore Article 12 may not be limited by Article 4 by virtue of having
its own limitation clause.''3 Article 12(3) allows for limitations which are (1)
proscribed by law, (2) necessary to protect public health, and (3) are consistent
with other rights recognized in the ICCPR.!14

The European Court on Human Rights requires limitations on the freedom of
movement to be justified and proportionate from the outset and throughout its
duration.!''> In Viasov and Benyash v. Russia, the ECHR stated that a rigid and
automatic limitation, without an individualized assessment for each applicant,
could not be reconciled with the obligation to ensure the restriction was justified
and proportionate.!'® The Human Rights Committee General Comment 27 pro-
vides that restrictions must be necessary and proportionate to achieve their pro-
tective function.!'” The ECHR defines “necessary” to mean the measure
corresponds to a pressing social need that is proportional to a legitimate aim.!!8
A legitimate aim is one that is named in the limitation clause (i.e. public order
and public health).!''® In the case of an epidemic, a pressing social need and
legitimate aim are both met. However, establishing proportionality is more diffi-
cult. General Comment 27 further clarifies that to meet the principle of propor-

110 While the ICCPR has 167 parties, some argue that States which are not parties to the ICCPR are
nevertheless bound to the freedom of movement announced in the UDHR as a result of the formation of
customary international law. See Hannum, supra note 61, at 148.

111 UDHR, supra note 63, at art. 13.
112 ICCPR, supra note 65, at art. 13(1)-(2).
13 E.g., General Comment 29, supra note 90; The Greek Case, supra note 84.

114 TCCPR supra note 65, at art. 12(3), (“The above-mentioned rights shall not be subject to any
restrictions except those which are provided by law, are necessary to protect national security, public
order (ordre public), public health or morals or the rights and freedoms of others and are consistent with
the other rights recognized in the present Covenant”).

115 Case of Vlasov and Benyash v. Russia, 51279/09 Eur. Ct. HR. 1, § 32.

116 Jd. at § 35-36; see also Case of Stamose v. Bulgaria, 29713/05 Eur. Ct. H.R. 1, § 34 (“the Court
cannot consider such a blanket and indiscriminate measure to be proportionate”).

17 General Comment 27, supra note 72, at 14.
118 W. v. the United Kingdom, 9749/82 Eur. Ct. H.R. 1, § 60.
119 Id. at 61.
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tionality, measures must be the least intrusive option available.'?° Glor v.
Switzerland similarly required that there be “no other means of achieving the
same end that would interfere less seriously with the fundamental right con-
cerned.”!?! Large scale sanitary cordons rarely, if ever, meet the least intrusive
standard present both in case law and in commentary to the right. As discussed
earlier, individual quarantines are always a less intrusive option because individ-
ual quarantines take individual risk into consideration.

1. Early Epidemics: Plague and Cholera

Sanitary cordons always implicate the right to freedom of movement. During
the plague epidemics in the 1300s, sanitary cordons were imposed by armed
guards along transit routes and at access points to cities.!?? Some cities prevented
strangers from entering the city borders, particularly strangers who they deemed
be high risk (such as merchants and minorities).!>®> When the plague appeared in
Soncino, Lombardy in 1398, travelers from Soncino were banned from entering
Milan.'?# The ruler of Milan also created a sanitary cordon using River of Adda
as a natural barrier to stop all travelers at bridges and ports.!?>

Sanitary cordons are more often created to keep disease out of a geographic
area, but in some cases, they are also be used to keep disease in, preventing
further spread. In 1665, plague hit the village of Eyam in the United Kingdom.
As a response, the religious officials in the village drew a sanitary cordon along
the outskirt where no Eyam resident was allowed to leave and no traveler al-
lowed into the village.'?® As a result of this sanitary cordon, thousands of lives
were saved in the surrounding area, but an estimated 25-75% of the total popula-
tion of Eyam died from the plague.'?’

The historical trend of restricting the freedom of movement as a first-response
method to public health crises continued in the 1800s as cholera spread around
Europe. In 1836, health officials in Naples prevented the free movement of tran-
sients such as prostitutes and beggars, who were believed to be carriers of dis-
ease.!?8 The island nation of Majorca installed a military cordon sanitaire in 1849
to prevent European travelers from bringing cholera to the island.'?* However,
the use of quarantine and sanitary cordons decreased in the mid-to-late 1800s as
international preventative authorities evolved to place primary focus on sanitary

120 General Comment 27, supra note 72, at 14.

121 Case of Glor v. Switzerland, 13444/04 Eur. Ct. HR. 1, § 94.
122 Tognotti, supra note 5.

123 14

124 PoRrTER, supra note 3, at 34.

125 14

126 David McKenna, Eyam Plague: The Village of the damned, BBC NEws (Nov. 5, 2016), https://
www.bbc.com/news/uk-england-35064071.

127 Jd. (260 Eyam residents were reported to have died due to the plague, while the total population of
Eyam was estimated to be between 350 and 800 people before the plague struck).

128 Tognotti, supra note 5.
129 Salas-Vives & Pajudas-Mora, supra note 40.
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surveillance and preventative measures of disinfection and isolation for only the
sick.130

While the foundational human rights documents did not exist during the early
epidemics discussed, it is clear that the actions restricting freedom of movement
implemented in these times would be a violation of current human rights law
because they were discriminatory, not in pursuit of a legitimate aim, and not the
least restrictive option available. Article 2 of the ICCPR explicitly provides that
freedom of movement may not be restricted on the basis of social status, national
origin, religion, or race.'3! Public health responses to the plague and cholera both
involved prohibited discriminations, including discrimination on religion and
race (namely Jewish minorities) and social status (prostitutes, merchants, and
beggars). As discussed earlier, sanitary cordons were used during the plague, and
attempted in the early years of cholera, explicitly to decrease mobility of the
under-class and to advance the interests of the elite.!3? Limitations to the right to
movement require the measure to be proportionate to a legitimate aim.'33 While
maintaining public health is a legitimate aim, decreasing mobility of the under-
class is not. Additionally, sanitary cordons were often used as a first response to
outbreak despite failing to meet the requirement of being the least intrusive mea-
sure. Other measures such as timed quarantines (traditionally of forty days during
the plague-era) are less intrusive on the freedom of movement and should have
been the first public health response before more aggressive policies like the
sanitary cordon.!34

The village of Eyam is a unique example, properly viewed as a reverse sani-
tary cordon, where there was a sacrifice of the few to benefit the many. Human
rights law may have not existed in the 1600s, but today this sacrifice would be
examined with regards to the ICESCR right to health. While the sanitary cordon
may have saved thousands of surrounding villagers, the death toll of 25 to 75
percent of Eyam’s population to achieve this goal would be a direct violation of
the Eyam villagers’ right to health. We see a parallel situation in the 2019-2020
COVID-19 epidemic with the sacrifice of Wuhan China, which will be discussed
in Part III in relation to modern human rights laws.

Public health officials in the 1918 influenza epidemic utilized sanitary cordons
less frequently than in previous epidemics. However, some smaller-scale cordons
took place. For example, the city of Gunnison, Colorado, implemented a protec-
tive sanitary cordon around the entire county.'3> Unlike earlier measures, re-
sidents of Gunnison were permitted to leave the county freely, and individuals

130 Anne Hardy, Cholera, Quarantine and the English Preventive System, 1850-1895, 37 Mep. HisT.
250, 251 (1993).

131 TICCPR, supra note 65, at art. 2.

132 PoRTER, supra note 3.

133 'W. v. the United Kingdom, supra note 118.
134 Tognotti, supra note 5.

135 1918 Influenza Escape Communities: Gunnison, CENTER FOR THE HISTORY OF MEDICINE AT THE
UNIVERSITY OF MICHIGAN, http://chm.med.umich.edu/research/1918-influenza-escape-communities/gun-
nison/.

98  Loyola University Chicago International Law Review  Volume 17, Issue 2



New Diseases Call For . . . Archaic Responses?

who wished to enter were free to do so as long as they submitted to quarantine.!3¢
American Samoa likewise implemented a sanitary cordon, using the Pacific
Ocean as a natural barrier, and refused entry to international travelers.!37 All
ships arriving in the main point of Pago Pago were quarantined, and leaders cre-
ated a blockade for any small-boat traffic traversing the international boundary
channel from Western Samoa, which had been infected.!3® As a result of quaran-
tine efforts, the 1918 influenza never made it to the population of American Sa-
moa.!3° Both protective sanitary cordons would not be permissible under modern
human rights law. Neither were proportionate to the aim of maintaining public
health, which is evidenced by the exceedingly sparse use of sanitary cordons in
other areas of the world.

2. Twenty-First Century Epidemics: SARS and Ebola

While quarantine use subsided in the nineteenth and twentieth centuries, the
use of quarantine returned to general public health practice during the 2003
SARS epidemic. China responded to SARS by installing police-enforced sanitary
cordons around buildings and organized road checkpoints.!4® Some Chinese vil-
lage-level governments imposed severe punishments for those who violated quar-
antine measures, including the death penalty.!4! Canada is another notable
country which instituted quarantine measures in response to SARS. Toronto pub-
lic health authorities quarantined approximately 100 people per each confirmed
SARS case, which was at least twenty-five times more people than was appropri-
ate as discussed below.!42

By the SARS epidemic in 2003, the International Bill of Rights had been in
existence for close to forty years. China’s police-enforced cordons of buildings
was consistent with human rights law. In contrast to previous sanitary cordons,
China’s response to SARS was targeted to what was strictly necessary. For ex-
ample, Chinese authorities quarantined Block E of Amoy Gardens, an apartment
complex, for ten days in response to 64 SARS cases registered from that housing

136 14

137 Peter Oliver Okin, The Yellow Flag of Quarantine: An Analysis of the Historical and Prospective
Impacts of Socio-Legal Controls Over Contagion, Graduate Theses and Dissertations 211-215 (2012),
https://scholarcommons.usf.edu/etd/4190.

138 Jd.
139 14
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141 See e.g., Id.; China threatens Sars death penalty, BBC News (May 15, 2003), http://
news.bbc.co.uk/2/hi/asia-pacific/3030069.stm; China Threatens the Death Penalty for Deliberately
Spreading SARS, L.A. TiMEs (May 16, 2003), https://www.latimes.com/archives/la-xpm-2003-may-16-
fg-sars16-story.html; Sutirtoh Patranobis, SARS throwback: Anyone hiding, spreading virus could face
death in China, Hinpustan TiMes (Feb 5, 2020), https://www.hindustantimes.com/world-news/sars-
throwback-anyone-hiding-spreading-virus-could-face-death-in-china/story-3NIp7TY 12uizDISSMDJ6
CLhtml.

142 Richard Schabas, Severe acute respiratory syndrome: Did quarantine help?, 15 Can. J. INFEC-
TIOUS DISEASES MED. MICROBIOLOGY 204 (2004).
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block.!'43 The quarantine was a harsh limitation the freedom of movement of the
individuals living in Block E but was necessary to pursue the legitimate aim of
protecting public health due to the large outbreak in that housing block. The
quarantine was also limited to only Block E, and for only ten days. Unlike the
limitation in Viasov and Benyash v. Russia, the cordon of Block E was based on
an individualized assessment rather than an overly expansive and automatically
applied rule.!'#4 Additionally, the cordon was the least restrictive option available
because it was limited only to residents of Block E, who may reasonably have
been believed to have had direct contact with the disease given the close proxim-
ity of apartments. The cordon was also carried in a non-arbitrary way, devoid of
any discrimination. These measures evidence an effective sanitary cordon which
was limited to what was strictly necessary and to what was the least restrictive
means. The key to the legality of this sanitary cordon was its small-scale applica-
tion, to a targeted apartment block rather than a large geographic scale.

However, the death penalty as a punishment implemented as punishment for
violating quarantine measures in some Chinese villages briefly mentioned above
may be in violation of Article 6 of the ICCPR, which provides that “no one shall
be arbitrarily deprived of his life” and the death penalty “may be imposed only
for the most serious crimes.”!#> It is possible that the use of the death penalty for
violating quarantine would be an impermissible violation of human rights. Arti-
cle 6 of the ICCPR contains no limitation provision, and Article 4 of the ICCPR,
which allows derogation in time of public emergency, explicitly excludes Article
6 from the scope of permissible derogation.!#¢ Furthermore, the Second Optional
Protocol to the ICCPR, which was adopted and proclaimed by General Assembly
resolution in 1989, serves to abolish the death penalty for member States.!47 It is
relevant to note that at 2003, China had neither ratified the ICCPR nor signed or
ratified the Second Optional Protocol to the ICCPR.!48

In contrast, the Canadian quarantine is more questionable as it relates to
human rights. Canada ratified the ICCPR in 1976, and thus is bound by the right
to freedom of movement and its permissible limitations found in Article 12.
Quarantine generally is permissible under Canadian law under the Canadian fed-
eral Quarantine Act and Quarantine Regulations, which list certain dangerous
diseases quarantine officers may detain.!*° In June 2003, the Canadian govern-
ment amended the Quarantine Regulations to include SARS and provided appro-

143 Thomas Crampton, As SARS rages, Hong Kong orders a quarantine, N.Y. Times (Apr 1, 2003),
https://www.nytimes.com/2003/04/01/news/as-sars-rages-hong-kong-orders-a-quarantine.html.
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146 Id. at art. 4(2) (No derogation from articles 6, 7, 8 (paragraphs I and 2), 11, 15, 16 and 18 may be
made under this provision”).

147 Second Optional Protocol to The International Covenant on Civil and Political Rights, Aiming at
the Abolition of the Death Penalty, Dec. 15, 1989, A/RES/44/128.

148 As of December 2020, China had still not ratified the ICCPR nor signed or ratified the Second
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149 Nola M. Ries, Quarantine and the Law: The 2003 SARS Experience in Canada (A New Disease
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priate notice to the World Health Organization (“WHO”) of the updated
regulation, which meets the requirement of Article 12(3) to be proscribed by
law.150 Additionally, there is no evidence the quarantine was imposed in a dis-
criminatory manner!>! or any other manner that would implicate other rights rec-
ognized in the ICCPR, which meets the requirement that limitations be consistent
with other rights. However, Article 12(3) also requires the measure taken to be
necessary to protect public health. Necessity requires a pressing social need and
measures that are proportionate to a legitimate aim.!'>? The emergence of SARS
is clearly a pressing social need, and the measures taken were in furtherance in
public health, a legitimate aim. However, the quarantine regulations, although
less restrictive than a sanitary cordon, nevertheless failed to meet limitation re-
quirements of Article 12(3). Studies show that the amount of people quarantined
could have been far more than necessary, which would defeat any finding of
proportionality. One study explains that the SARS quarantine in Toronto was
both inefficient and ineffective due to its scale.!>3 Toronto health authorities
quarantined 100 people per each confirmed SARS case, compared to only 12
people per each SARS case in Beijing.'>* The Toronto quarantine could have
been less restrictive and more effective by quarantining only those who had con-
tact with an “actively ill SARS patient.”!>>

The importance of necessity is better understood when considering the impact
these restrictions have on individuals. A Toronto study showed that every respon-
dent experienced a sense of isolation due to the lack of physical contact with
family members and other members of society.!>® The study found that “con-
finement within the home or between work and home, not being able to see
friends, and not being able to shop for basic necessities of everyday life. . . en-
hanced their feeling of distance from the outside world.”'57 While it may be easy
to consider human rights simply in black and white terms of meeting (or not
meeting) standards set forth in treaties, recalling the ethical imperatives and con-
siderations that lead to development of human rights treaties to begin with must
be preserved in any discussion regarding limitations of human rights for the so-
called “greater good.”

The most recent, and until COVID-19, most drastic sanitary cordon in re-
corded history was implemented in response to the 2014 West African Ebola
Virus Disease (Ebola). On July 31, Guinea, Liberia and Sierra Leone announced
a sanitary cordon of an area which contained more than 70% of the world’s Ebola
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cases.!>8 Additionally, on August 24, 2014, the government of Liberia imposed a
sanitary cordon on the West Point section of Monrovia.!>® The sanitary cordon in
West Point was enforced by barbed wire and wooden barricades, effectively con-
taining 70,000 people.'®® People living in the slum of West Point rioted, leading
to the death of a teenager, who was shot and killed by troops enforcing the sani-
tary cordon.!'®! Travel restrictions in both sanitary cordons produced a humanita-
rian crisis resulting from disruption of food transportation and lack of appropriate
health care.!®? Bintu Sannoh, a victim of the Sierra Leone Ebola quarantine elab-
orated that young girls were forced to sneak out of their quarantine to sleep with
men in exchange for food.'®3 Sannoh expressed that the Ebola pandemic was
worse than war, stating:

“For me, the worst is quarantine: it means prison. . . There is no war but
men with guns and uniforms stand outside the homes of your friends. One
day, there were soldiers outside my own house. . . Like most in Kenema,
we are poor and hardly ever have more than a few days of food in the
house — then you are suddenly trapped for 21 days.”164

These cordons were a gross violation of human rights in a misguided, utilita-
rian effort to spare the global community. Like the Eyam plague sanitary cordon,
the measures taken in Western Africa aimed to keep the infection in a geographic
area, rather than to keep the disease out of its borders. As a result, both the Eyam
plague sanitary cordon and the sanitary cordon in Western Africa resulted in
increased infection rates in the quarantined area.!®> However, even more egre-
gious than in Eyam, the sacrifice of the cordoned off African slums potentially
resulted in a higher overall global level of Ebola.!'®® While neighboring locals
may have been “saved” from the ravages of Ebola, the quarantined areas suffered
28,600 cases and over 11,000 deaths.'¢?

Although none of Guinea, Sierra Leone and Liberia are parties to the African
Court on Human and Peoples’ Rights, all are parties to the ICCPR, and are thus
bound to Article 12 regarding freedom of movement. The primary concerns with

158 See e.g., Ebola-hit African states seal off outbreak epicentre, MepicaL Xpress (Aug 1, 2014),
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(2020).
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the sanitary cordons enacted in Western Africa during the Ebola pandemic are
related to necessity and consistency with other rights in the ICCPR, particularly
the right to be free from discrimination on the basis of socioeconomic status.!8
Article 12(3) requires any limitation on the freedom of movement to be necessary
to protect public health.'®® The West African Ebola cordon was not necessary to
protect public health because it failed to be proportionate as it was not the least
intrusive instrument to achieve the desired result.!’® Joseph Amon, health and
human rights director at Human Rights Watch stated that a better approach would
be to “ensure that people have access to health information and care, and to
restrict liberty or movement only if and when absolutely needed and with the
protections outlined under international human rights law.”!7! The quarantine
lead to a humanitarian crisis that potentially exacerbated the public health crisis,
as discussed below.!72

One study conducted using data from the West African Ebola outbreak found
that lower relative mobility of people in high risk communities, such as those in
the West African Ebola cordons, resulted in larger overall epidemic size.!”3 The
study found that mobility restrictions in communities with low-risk of infection
may be effective in reducing the overall epidemic size, however often at the
expense of high-risk communities.!” When population density is higher in the
high-risk community than the low-risk community, then movement from the
high-risk to low-risk community is likely to reduce the final overall epidemic
size, although it may result higher infection levels in the low-risk community.!7>
Because the sanitary cordon potentially served to exacerbate the levels of Ebola
infections, its limitation on the right to freedom of movement cannot be justified
as necessary. Although one could argue that the sanitary cordon protected the
public health of individuals outside of the barricades, public health must be
viewed holistically and may not impute more human value on one set of people
than another. Furthermore, human rights are measured on an individual basis and
do not permit excessive limitations even when in pursuit of a noble goal.

The West African Ebola cordons may also be prohibited by Article 12(3) by
violating other rights recognized by the ICCPR, namely the right to be free from
discrimination.!’® The sanitary cordon imposed in Monrovia is potentially dis-
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described in Article 2(1)).
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criminatory on the basis of socioeconomic status. Although the ICCPR does not
explicitly protect poverty, it does protect discrimination based on “other sta-
tus.”!77 Additionally, poverty and discrimination are often intrinsically linked.!”8
For example, the United Nations Human Rights Office of the High Commis-
sioner explains that discrimination is both a cause and consequence of poverty
and that discrimination on the basis of poverty is widespread and widely toler-
ated.'7® West Point, the area cordoned, is a slum where the most vulnerable and
marginalized groups are among the poorest, including children, women and dis-
abled persons.!80

B. Freedom of Association

A second area of human rights frequently violated by public health measures
is freedom of association. Article 20(1) of the UDHR provides that “everyone
has the right to freedom of peaceful assembly and association.”'8! The ICCPR
codified this right in Article 18, which codifies freedom of assembly as it relates
to religious functions, Article 21, which codifies the right to peaceful assembly,
and Article 22, which codifies freedom of association with others.!32 Each of the
three codifications of freedom of association contain a limitation provision,
which allows restrictions which the standards of being (1) proscribed by law, (2)
necessary in a democratic society, and (3) in the interest of public health. Be-
cause each Article contains its own limitation clause, freedom of association may
not be limited by Article 4 in cases of public emergency.!83 Like the freedom of
movement, the Human Rights Committee requires restrictions on the right to
assembly conform to strict tests of necessity and proportionality.'®* The restric-
tion must be the least intrusive measure available.'®> The ECHR applies the same
standards for limitations on the freedom of movement as it does for the freedom
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of association, including requirements for a pressing need, proportionality, and a
legitimate aim.

Mandatory quarantine and implementations of sanitary cordons implicate free-
dom of association indirectly, as those who are quarantined to their homes are
unable to attend any public gathering, regardless of whether public gatherings
themselves are targets of regulations. The human rights considerations for quar-
antine and sanitary cordon which indirectly impact freedom of association and
assembly are analyzed under a similar framework to that of the freedom of move-
ment discussed above. Prohibiting public gatherings separately from a quarantine
was also a public health tool utilized in early epidemics. The legality of these
tailored public health measures, which only impact the freedom of association
and assembly, must be analyzed separately because restrictions on public gather-
ing are less intrusive than quarantines and sanitary cordons and are more likely to
meet the necessity requirement.

1. Early Epidemics: Plague, Cholera, and Influenzas

During the plague epidemics of the fifteenth though seventeenth centuries,
public health authorities often banned public events in an effort to prevent the
spread of disease. In 1493, the public health committee in Florence banned mar-
kets, festivals, and processions in the city in addition to posting guards outside
the city to prevent travelers from entering.!86 In 1633, health magistrates in Flo-
rence once again took action against the freedom of association by preventing
religious assemblies.!3” Efforts to prevent religious assembly were met with hos-
tile pushback from church authorities, who believed that only through prayer
would the disease abate.'®® For example, local church authorities in Monte Lupo,
Florence defied health ordinances by staging a procession of devotion to the cru-
cifix, igniting popular resistance to quarantine efforts.'8® Health authorities justi-
fied the measures as necessary to prevent the person-to-person spread of plague.
However, the primary goal was to maintain social stability.!°° Civil authorities
supported the health authorities in local conflicts with the civilian population and
with the church using armed force when necessary.!°!

Similarly, public health authorities responded to the early threat of cholera in
1831 with plague-era procedures by closing public meeting places.!°? For exam-
ple, Falun, Sweden banned all gatherings, including private gatherings and gath-
erings in taverns and inns,!®3 and France proscribed fairs and markets to avoid
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the spread of cholera.'®* However, plague-era methods for controlling disease
proved ineffective to control cholera,'®> which was spread through the environ-
ment (contaminated water) rather than person-to-person contact (such as air drop-
lets as was the case for the plague).'”¢ Public health focus switched from
mobility restrictions to environmental reform.!®”

Influenza, as opposed to cholera, spread through airborne respiratory secre-
tions, which brought back a need for mobility restrictions.!°® The Paris-based
office international d’hygieéne publique, an international health organization es-
tablished in 1907, published epidemic mitigation techniques for limiting the
spread of influenza.!®® Mitigation techniques included municipal bans on public
gatherings such as meetings, church services, and theater performances.??° As a
result, during the 1918-1919 influenza outbreak, health authorities in major cities
in the Western world closed schools, churches, theaters and suspended public
gatherings.?°! Similar public health measures were enacted in Indochina to re-
strict public gatherings.?02

Although the ICCPR did not enter into force until 1976, public health regula-
tions such as those used in response to the plague, cholera, and influenza would
nevertheless be justified under modern human rights law. Articles 18, 21 and 22
permit limitations on the right of assembly and association that are necessary and
in the interest of public health.203 Certainly, preventing large social gatherings in
the midst of the plague and influenza, both highly contagious diseases, meets the
requirement of a pressing social need. Additionally, restricting public gatherings
is significantly less restrictive than a sanitary cordon or forced quarantine, which
supports a finding of proportionality. There is no other public health measure to
prevent large groups of people from meeting that would be as effective as ban-
ning public gatherings in totality. Plague and influenza regulations limiting pub-
lic gatherings thus meet the requirement of necessity. These regulations also meet
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196 Silvio Daniel Pitlik, M.D., COVID-19 Compared to Other Pandemic Diseases, 11 RaMBAM MAI-
MONIDES MED. J. (2020); Didier Raoult et al., Plague: History and contemporary analysis, 66 J. oF
INrECTION 18, 20 (2013).

197 PoRTER, supra note 3, at 93.

198 Influenza pandemic of 1918-19, EncycLopepia Britannica (Jul. 7, 2020), https:/
www.britannica.com/event/influenza-pandemic-of-1918-1919 (Note that air droplets were also one
mechanism through which the plague spread from person-to-person); Raoult, supra note 195.

199 David M. Morens et al., An Historical Antecedent of Modern Guidelines for Community Pandemic
Influenza Mitigation, 124 PuB. HEALTH REp. 22 (2009).

200 [d. at 23.

201 For example, Paris authorities postponed a sporting event drawing 10,000 French youths and Ital-
ian public health authorities closed schools after the first case of hemorrhagic pneumonia. Tognotti,
supra note 5.

202 KrisTy WALKER, THE INFLUENZA PANDEMIC OF 1917 IN SOUTHEAST AsIA, IN HISTORIES OF
HEALTH IN SOUTHEAST AsiA: PERSPECTIVES ON THE LoNG TWeNTIETH CENTURY 61-71 (Tim Harper &
Sunsil S. Amrith eds, 2014).

203 These Articles also require the restriction to be proscribed by law, however the monarchical gov-
erning structure in Europe during the plague and cholera make analysis of the proscribed by law require-
ment beyond the scope of this discussion.

106  Loyola University Chicago International Law Review  Volume 17, Issue 2



New Diseases Call For . . . Archaic Responses?

the requirement of a legitimate aim. The subjective intent of officials implement-
ing plague-restrictions may have been questionable, but the regulation itself is
seemingly in the interest of public health and tends to support the administration
of public health through limiting spread of disease. Influenza regulations even
more than during the plague had no obvious ulterior motive other than preventing
the spread of disease pursuant to the recommendations of international health
organizations.

While prohibiting gatherings in response to cholera was not as effective, the
restriction may nevertheless be considered necessary. The ECHR interprets “ne-
cessity in a democratic society” to mean whether the restriction corresponded to a
pressing social need, whether it was proportionate to the aim pursued and
whether the justifications for the restriction are relevant and sufficient.?°* Cholera
represented a pressing social need, and limitations on public gathering are pro-
portional because the limitations on freedom of association and assembly are not
overly restrictive when balanced against the high social need of preventing the
spread of disease. Additionally, justifications supporting the restrictions were rel-
evant and sufficient given the historical context (although in hindsight were mis-
guided). The ECHR requires limitations to be justified and proportionate from
the outset and throughout its duration.?%> At the time of the cholera public gather-
ing restrictions, the unique epidemiology of cholera was not yet known and all
that was known was such restrictions had been effective in the past to control
previous epidemics. Once public health officials realized mobility restrictions
were not effective to combat cholera, the justification for such restrictions
ceased, as did the restrictions themselves.

2. Twenty-First Century Epidemics: SARS and Ebola

More recent epidemics also used direct limitations to the freedom of associa-
tion through social distancing measures. Public health interventions in response
to the 2003 SARS epidemic included canceling mass gatherings and closing
schools.?%¢ Likewise, during the 2014 West Africa Ebola Virus epidemic, Libe-
ria, Guinea, and Sierra Leone issued emergency declarations which required clo-
sures of public spaces, including schools and markets.?®” Liberia and Sierra
Leone also banned mass gatherings.?°® These Ebola measures were widely ac-
cepted as appropriate, and were supported by the WHO itself, which recom-
mended States with Ebola transmission postpone mass gatherings.?%°
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Both the public gathering limitations imposed during SARS and during Ebola
were consistent with human rights obligations. Although the public gathering
limitations would typically be in violation of various rights to assembly and asso-
ciation found in the ICCPR, limitations in public health emergencies are permit-
ted. Articles 18, 21 and 22 all permit limitations which are proscribed by law,
necessary, and in the interest of public health. Assuming the regulations were
legally proscribed, both epidemic responses are permissible limitations. Public
gathering limitations were necessary to prevent the spread of SARS and Ebola.
To evidence the necessity, the WHO itself recommended such measures. While
WHO guidance may not be dispositive to a finding of legality, they reflect a level
of international acceptance of the necessity and proportionality of such recom-
mended measures. Additionally, the public gathering limitations were in pursuit
of the legitimate aim of public health by seeking to prevent spread of disease.

However, as previously discussed, public health responses to both SARS and
Ebola also included quarantine and sanitary cordon, which are indirect limita-
tions on the freedom of association and assembly due to restricting movement,
thereby making it impossible to assemble. Like Article 12 of the ICCPR, Articles
18, 21 and 22 require necessity and proportionality, defined as the least intrusive
restriction available.?'® As discussed under freedom of movement, sanitary cor-
dons are rarely the least restrictive option available. One alternative option is the
public gathering limitations discussed in this section, which are considerably less
intrusive on a person’s liberty interests. Because other alternatives are widely
available to prevent large gatherings, implementation of a sanitary cordon to
achieve this goal violates the freedom of association and assembly in the same
manner these measures violated the freedom of movement. China’s SARS cor-
don measures were consistent with human rights law because they were limited
to what was strictly necessary and what was the least restrictive means to prevent
residents of Block E from spreading disease by assembling with others. In con-
trast, Canada’s SARS quarantine was not proportionate to the threat, making the
measure a violation of both the right to freedom of movement and the rights to
freedom of association and assembly. The West African Ebola sanitary cordons
also violated the ICCPR because they were not the least restrictive measure avail-
able to achieve the goal of preventing spread by assembly. A better solution in
Canada and West Africa would have been to quarantine only those ill or who had
contact with someone ill, or to enact public gathering restrictions, both of which
are less restrictive and equally effective public health measures.?!!

C. Prohibition Against Discrimination

The right against discrimination is also sometimes impacted by public health
measures. Article 2 of the UDHR states “[e]veryone is entitled to all the rights
and freedoms set forth in this Declaration, without distinction of any kind, such
as race, colour, sex, language, religion, political or other opinion, national or

210 General Comment 37, supra note 184.

211 Refer to the Freedom of Movement section for the in-depth analysis on these sanitary cordon
measures.
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social origin, property, birth or other status.”?!2 Article 2(1) of the ICCPR and
Article 2(2) of the ICESCR codify the right against discrimination on the same
terms as the UDHR.?!3 The ECHR defines “other status” to include only differ-
ences based on an “identifiable characteristic.”?'# The Human Rights Committee
recognizes that not every differentiation of treatment will constitute discrimina-
tion.?!> General Comment 18 states that differentiated treatment is permissible “if
the criteria for such differentiation are reasonable and objective and if the aim is
to achieve a purpose which is legitimate under the Covenant.”2'® The ECHR
explains that treatment has no objective and reasonable justification when it does
not pursue a legitimate aim or there is no reasonable relationship of proportional-
ity between means employed and the legitimate aim.?!” The test for permissible
discrimination thus matches the test for limitations on the rights to freedom of
movement and freedom of association. To be permissible, discrimination must
therefore be (1) not a protected status, or (2) necessary in furtherance of a legiti-
mate aim and proportionate to that aim.

However, some characteristics receive additional protection. Article 4 of the
ICCPR expressly prohibits a State’s ability to restrict the right against discrimi-
nation on the basis of race, colour, sex, language, religion, or social origin, in
time of public emergency.?!® Any other discrimination provided for in Article
2(1) of the ICCPR (e.g. discrimination on the basis of political opinion, property,
or other status) may be limited by Article 4 so long as the standards are met for
such derogation.?!® Unlike the ICCPR, the ICESCR does not contain a provision
which permits derogations of rights for public emergency. Article 4 of the
ICESCR states that limitations on rights codified in the ICESCR must be (1)
provided by law, (2) compatible with the nature of the rights, and (3) solely for
the purpose of promoting the general welfare in a democratic society.??° While a
declaration of public emergency under Article 4 of the ICCPR is generally self-
judging, no such self-judging standards exists in Article 4 of the ISESCR, which
creates a higher threshold to meet.??!

212 UDHR, supra note 63, at art. 2.
213 ICCPR, supra note 65, at art. 2(1); ICESCR, supra note 95, at art. 2(2).
214 Molla Sali v. Greece, 20452/14 Eur. Ct. HR. 1, 134 (2020).

215 UN Human Rights Committee, CCPR General Comment No. 18: Non-discrimination, UN Doc
HRI/GEN/1/Rev.9, at 13 (Nov 10, 1989).

216 4.
217 Fabris v. France, 2013-1, Eur. Ct. H.R. 381, at ] 56.

218 TCCPR, supra note 65, at art. 4 (“In time of public emergency which threatens the life of the nation
and the existence of which is officially proclaimed, the State Parties to the present Covenant may take
measures derogating from their obligations under the present Covenant to the extent strictly required by
the exigencies of the situation, provided that such measures are not inconsistent with their other obliga-
tions under international law and do not involve discrimination solely on the ground of race, colour, sex,
language, religion or social origin”).

219 See Section I for a discussion on the Siracusa Principles of limitations on rights in the ICCPR.
220 ICESCR, supra note 95, at art. 4.

221 Desierto, supra note 99.
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1. Discrimination on the Basis of Race

Discriminatory public health measures were particularly common prior to the
advent of the International Bill of Human Rights. In the plague era, Jewish peo-
ple in particular were frequently discriminated against. Christians in eastern Eu-
rope considered the plague to be the wrath of god punishing humans for their
sin.??2 Throughout Southern France, Spain, Switzerland and southern Germany,
Christians blamed Jewish people for the plague and responded by burning hun-
dreds of Jewish neighborhoods as well as imprisoning and torturing Jewish peo-
ple.??3 Additionally, sanitary cordons imposed by armed guards prevented Jewish
people from entering cities.??*

Racially discriminatory public health measures remained popular into the
nineteenth and twentieth centuries.??> For example, in 1892 four people from a
boat which carried many Russian Jewish immigrants to New York City were
found to be infected with typhus.?2¢ New York City health officials ordered quar-
antine of 1,200 Jewish Russians who happened to live near the four infected.??”
Italian immigrants who arrived on the same boat were detained for a lesser
time.??® To evidence the pervasive xenophobic and antisemitic attitude at the
time, the front page of the New York Times stated; “We don’t need this kind of
riff-raff on our shores,” referring to the Jewish Russians.??° In 1900, shortly after
the New York City cholera quarantine, other cities in the United States imple-
mented racist public health policies. To combat the spread of bubonic plague in
the 1900s, the city of San Francisco prevented all Chinese residents who did not
get a plague vaccination from leaving the city.23°

Each of these early public health measures would violate modern-day human
rights law. Article 2(1) of the ICCPR and Article 2(2) of the ICESCR prohibit
discrimination on the basis of race. Sanitary cordons which refuse entry to Jewish
people solely due to their race (or religion) blatantly violate the prohibition
against discrimination. There was no legitimate aim which would support treat-
ing Jewish people differently than any other race or religion. Without a legitimate
aim, there is no need to consider proportionality. However, there was no human
rights law in existence in the fourteenth century to hold States accountable for
these racially motivated violations.

222 PORTER, supra note 3, at 28-29, 33.
223 Id. at 33.

224 Tognotti, supra note 5, at 254.

225 Rothstein, supra note 28, at 269.
226 4.

227 Id.; see also Eleanor Klibanoff, Awful Moments in Quarantine History: Remember Typhoid
Mary?, NPR (Oct. 30, 2014), https://www.npr.org/sections/goatsandsoda/2014/10/30/360120406/awful-
moments-in-quarantine-history-remember-typhoid-mary.

228 HowARD MARKEL, QUARANTINE! EAST EUROPEAN JEWISH IMMIGRANTS AND THE NEw YORK CITY
EpPipEMIC OF 1892, 53 (1997).

229 Klibanoff, supra note 227 (quoting MARKEL, supra note 228).
230 Rothstein, supra note 28, at 270.
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The disparate treatment between Italians and Jewish Russians and the quaran-
tine of only Chinese in the United States were also clearly based on race. While
the ICCPR did not exist in the early 1900s, the United States nevertheless vio-
lated human rights delineated in its national constitution. For example, the legis-
lation quarantining Chinese residents in San Francisco expressly only applied to
Chinese residents, and as a result was subsequently struck down by American
courts as violation of the Equal Protection Clause in the 14th Amendment of the
United States Constitution.?3! While the quarantine of Jewish Russian immi-
grants was not tried in court, this discrimination would likely be a violation of the
Equal Protection Clause.?3? Additionally, none of these early public health mea-
sures would be a justifiable derogation under the ICCPR or ICESCR had either
existed at the time. Even if the United States could prove a legitimate aim and not
just animus, the measure is not proportional to that aim. There was no reason to
believe that Chinese residents or Jewish Russian immigrants were particularly
susceptible to disease. The only justification was racial propinquity with a person
who had the disease, which bears no relation to a person’s actual likelihood of
having the disease himself. Furthermore, Article 4 of the ICCPR expressly pre-
vents derogations which discriminate on the ground of race.?33 Article 4 of the
ICESCR only entertains derogations which are solely for the purpose of promot-
ing the general welfare, which racial classifications by their very nature can
never be.

Although earlier quarantines were marred with racial discrimination, twenty-
first century quarantines have been widely devoid of racial discrimination. This is
in part due to the applicability of the principle of non-discrimination set forth in
the International Bill of Rights, which is non-derogable on the basis of race. In
addition to the International Bill of Rights, various other international agreements
relating to public health, such as the Constitution of the WHO, have adopted the
principle of non-discrimination.?3# Other public health agreements do not address
the principle of non-discrimination, but require scientific justifications, which ex-
ists as another reason for racially neutral public health measures. For example,
the World Trade Organization Agreement on the Application of Sanitary and
Phytosanitary Measures (“SPS Agreement”) requires that all sanitary measures
taken by States which directly or indirectly affect international trade must be
based on scientific evidence.?3> Quarantines and sanitary cordons indirectly af-
fect international trade, particularly the travel and tourism industry, and as such

231 Wong Wai v. Williamson, 103 F. 1, 6 (C.C.N.D. Cal. 1900); Jew Ho v. Williamson, 103 F. 10, 23-
24 (C.C.N.D. Cal. 1900).

232 Presumably, the quarantine of the Russian Jews would not pass the derogation test under the
United States Constitutional system, which requires a compelling governmental interest that is narrowly
tailored. There is no identifiable reason to treat the Russian Jew immigrants any different than the Italian
immigrants who arrived on the same infected ship other than racial animus.

233 ICCPR, supra note 65, at art. 4.
234 Constitution of the World Health Organization, supra 101<CITE _Ref70582808“>, at 185.

235 Agreement on the Application of Sanitary and Phytosanitary Measures art. 2, 2, Apr. 15, 1994,
1867 U.N.T.S. 494 [hereinafter SPS Agreement].
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must be supported by sufficient scientific evidence.?3® Modern public health au-
thorities therefore are bound to more restrictive laws than their predecessors. For
example, health authorities in Hong Kong, Shanghai, and Toronto made an effort
to use only science-based criteria in making SARS quarantine decisions to stay
compliant with antidiscrimination laws.?3”

2. Discrimination on the Basis of Sex

Discriminatory quarantines on the basis of sex are not nearly as common as
those on the basis of race. There are a few incidents where public health authori-
ties discriminated on the basis of sexual orientation, however it is open for debate
whether or not sexual orientation is protected by the ICCPR and ICESCR. The
ECHR has found that the European Convention on Human Rights, which uses
substantially the same language as the ICCPR and the ICESCR, does protect
discrimination on the basis of sexual orientation, despite not expressly stating it
as a prohibited basis.??® In the Middle Ages, any sexual acts which were not
intended to reproduce were considered amoral sodomy, but homosexuality in
particular was harshly punished in Catholic predominated States.?3® During the
black plague, health legislation targeted sodomites in particular, among other un-
popular groups discussed below.?#0 A more recent discrimination on the basis of
sexual orientation occurred during the AIDS epidemic. In the first years of the
AIDS epidemic in the United States, 25 states revised public health statutes to
provide conditions under which individuals who engaged in disease-spreading
behavior could be quarantined.>*! However, very few states used mandatory indi-
vidual quarantine as a means to address recalcitrant behavior by persons infected
with HIV.242 One example of such quarantine occurred in Florida, where public
health authorities quarantined a HIV-positive teenage boy in a psychiatric ward
because his behavior of continuing to visit gay bars was viewed as a threat to
public health.?43

While it is unlikely the International Bill of Rights was designed to protect
sexual orientation, discrimination on the basis of sexual orientation may never-
theless be considered protected by the prohibition against discrimination on the
basis of sex.?#4 Plague-era restrictions targeting sodomites could potentially be a

236 Lawrence O. Gostin & Benjamin E. Berkman, Pandemic Influenza: Ethics, Law and the Public’s
Health, 59 Apmin. L. Rev. 121, 169 (2007).

237 Lesley A. Jacobs, Rights and Quarantine during the SARS Global Health Crisis: Differentiated
Legal Consciousness in Hong Kong, Shanghai, and Toronto, 41 L. & Soc’y Rev. 511, 521-22 (2007).

238 Salgueiro da Silva Mouta v. Portugal, App. No. 33290/96, | 28 (Dec. 12, 1999), http:/
hudoc.echr.coe.int/eng?i=001-58404.

239 JouN BOSWELL, CHRISTIANITY, SOCIAL TOLERANCE, AND HoMOSEXUALITY 289-91 (1980).
240 PORTER, supra note 3, at 36-37.

241 Ronald Bayer & Amy Fairchild-Carrino, AIDS and the Limits of Control: Public Health Orders,
Quarantine, and Recalcitrant Behavior, 83 Am. J. PuB. HEaLTH 1471, 1472 (1993).

242 Id. at 1473.
243 14

244 See Bostock v. Clayton County, 140 S. Ct. 1731 (2020) (holding that statute preventing discrimina-
tion on basis of “sex” implicitly prevents discrimination on basis of sexual orientation).
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violation on the basis of sex as the same (or substantially similar) sexual acts
performed between a man and a woman would be considered procreative and
would thus not be sodomy. However, prostitutes, who were predominantly wo-
men, were also targeted by these public health restrictions.?#> Because both pros-
titutes and sodomites were targeted, the most reasonable inference is that the
plague-era restrictions were designed to discriminate on the basis of sinful activ-
ity, which is not a protected basis, rather than sex or sexual orientation. Further-
more, the International Bill of Rights did not exist until several hundred years
after the plague had run its course.

Although the International Bill of Rights did not exist during the Middle-Ages,
it did exist in the 1980s when the AIDS quarantine restrictions occurred. How-
ever, the United States did not become a party to the ICCPR until 1992 and it is
unlikely that the rights in the UDHR were considered customary international
law in the early 1980s, only four years after the ICCPR and ICESCR entered into
force. Regardless of whether the International Bill of Rights protects discrimina-
tion on the basis of sexual orientation, and whether the treatment of AIDS and
homosexuality in the United States were so intrinsically linked as to make any
AIDS regulation indirectly discriminatory towards homosexuals, these quaran-
tines would be a violation of human rights. As discussed above, quarantine nec-
essarily implicates the right to freedom of movement and the rights to freedom of
association and assembly. Any limitations on either of these rights must be nec-
essary and proportionate to further the legitimate aim of public health. While
preventing the spread of HIV may be a pressing social need and in furtherance of
a legitimate goal, a mobility restriction is neither proportionate to that goal nor
the least intrusive measure available. HIV is spread through very specific behav-
iors compared to other epidemics which are airborne.?#¢ Unlike a respiratory dis-
ease, HIV cannot be spread by simply being in close proximity to others.
Quarantining those who are HIV-positive only serves to hinder movement,
thereby making it impossible for those individuals to engage in spreading behav-
ior by imprisoning them in their homes.?#” Such infringement on personal liberty
cannot be justified by public health necessity. This type of quarantine is nothing
more than a pretext for illegal detention without any due process procedures as
required by Article 9 of the ICCPR.?#% Detention in this manner is more appro-
priately justified under the criminal justice system than in the name of public
health.24°

245 PORTER, supra note 3, at 36; Livia Gershon, Regulating Sex Work in Medieval Europe, JSTOR
DaLy (May 2, 2019), https://daily.jstor.org/regulating-sex-work-in-medieval-europe/.

246 Bayer & Fairchild-Carrino, supra note 241, at 1471.

247 Id. at 1472. Additionally, such a quarantine hardly meets the definition of “quarantine” because it
is imposed on individuals who are known to be infected, which is more akin to isolation.

248 TCCPR, supra note 65, at art. 9.
249 Bayer & Fairchild-Carrino, supra note 241, at 1472.
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3. Discrimination on the Basis of Poverty

Discrimination on the basis of poverty is the most common form of discrimi-
natory public health measures. However, analyzing the legality of poverty-related
discrimination is more challenging than discrimination based on race or sex be-
cause poverty is not an expressly protected class in the International Bill of
Rights. Poverty could be protected as an “other status,” because it is an identifi-
able characteristic, as required by the ECHR, but no cases have explicitly held
$0.2°0 Presumably for this reason, modern-day quarantines and other public
health measures continue disproportionately impact the poor.

The history of discriminating against the poor in epidemic response measures
dates back to the Black Death. During the 1300s plague epidemic, public health
measures were designed not to protect the general public, but to manage social
order between the elites and the “unpredictable underclass.”?>! Health legislation
was intended to restrict the movement of undesirable members of society, includ-
ing beggars, ruffians, and others who represented threats to civil order.?>2 Similar
public health measures during the nineteenth century were motivated by a desire
to stop political opposition.2>3 In 1836 Naples, Italy, public health officials
targeted prostitutes and beggars with restrictions designed to hinder free move-
ment.2>* If poverty is protected as an “other status,” these restrictions would vio-
late the ICCPR for lack of a legitimate goal. Quelling political opposition and
maintaining rigid social stratum are not legitimate goals. These so-called goals
would fly in the face of other protected rights in the ICCPR and ICESCR, includ-
ing the right to political opinion and rights ensuring an adequate standard of
living.

While poverty and socioeconomic status are not directly protected under the
International Bill of Rights, States must be mindful of the underlying cause of
poverty, which may be directly protected. Prohibited racial discrimination and
poverty are intrinsically related. In many countries, socially rejected minority
groups were legally required to live in designated ghettos.>>> In countries where
not legally required, many minorities nevertheless were forced to live in special
districts because they were unable to afford the costs to live elsewhere.?>¢ Sub-
standard living conditions such as those present in ghettos in turn lead to over-
crowding, malnutrition, and the presence of disease-carrying pests.?37 One clear
example of racially-driven poverty relating to the spread of the disease occurred
during the 1890s in Lower East Side Manhattan. Jewish immigrants arriving on
ships from Eastern Europe settled the unsanitary and overcrowded Lower East

250 Molla Sali v. Greece, App. No. 20452/14, q 134 (Dec. 19, 2018), http://hudoc.echr.coe.int/
eng?i=001-188985.

251 PORTER, supra note 3, at 37.
252 Id. at 36-37.

253 Tognotti, supra note 5, at 256.
254 14

255 Okin, supra note 137, at 130.
256 Id.

257 Id. at 130-31.
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side.?>® As previously discussed, the public health authorities determined it was
Jewish people who were spreading cholera and implemented sanitary cordons
around the whole Jewish ghetto.?>® It is clear to see how the conditions of pov-
erty here were exacerbated by racial discrimination.

A less visible example of discrimination in public health measures on the basis
of poverty is the West Point sanitary cordon discussed earlier. West Point is
among the most poverty-stricken slums in Liberia.?°© However, the connection
between prohibited discriminatory factors and poverty is not present in West
Point as it was in the Jewish ghettos. The United Nations Office of the High
Commissioner for Human Rights and the WHO acknowledge “the powerless-
ness, discrimination, inequality and accountability failures that lead to poverty
are often politically driven, deeply rooted and not easily remedied.”?¢! In West
Point, the most vulnerable and marginalized groups are among the poorest, in-
cluding children, women, and disabled persons.?¢2

Regardless of whether poverty is protected from discrimination, States must
still act consistently with the right to health provided for in the ICESCR. Because
Article 12 of the ICESCR requires the highest attainable standard of physical and
mental health for everyone, impoverished populations are nevertheless entitled to
protection from disease, and may not be sacrificed to benefit the larger popula-
tion. States may not limit any rights provided for in ICESCR unless such limita-
tion promotes the general welfare and is otherwise compatible with the nature of
the rights.?¢3 Any discrimination based on poverty which forgoes the prevention,
treatment or control of disease in impoverished areas, such as sanitary cordons
which exacerbate disease levels in the cordoned population, would be incompati-
ble with the right to the highest attainable standard of health, and thus would be a
violation of human rights.

1. COVID-19 Quarantine of Wuhan: The Largest Ever Sanitary
Cordon

Sanitary cordons survived the Ebola disaster, and reappeared in 2020 in re-
sponse to the novel COVID-19 pandemic. Chinese government officials imple-
mented the largest sanitary cordon in recorded history, cordoning off Wuhan, a
city with a population of 11 million people. Like all previous sanitary cordons,
the Wuhan sanitary cordon raised questions about human rights implications and
legality. Although China is a party to the International Covenant on Economic,
Social, and Cultural Rights (“ICESCR”), it is one of the few State that is not a
party to the International Covenant on Civil and Political Rights (“ICCPR”).

258 Id. at 133
259 Id.; Rothstein, supra note 28, at 269; Klibanoff, supra note 227.

260 Per Liljas, Liberia’s West Point Slum Reels From the Nightmare of Ebola, TIME (Aug. 22, 2014),
https://time.com/3158244/liberia-west-point-slum-ebola-disease-quarantine/.

261 Penelope Andrea et al., Off. U.N. High Comm’r Hum. Rts. & WHO, Human Rights, Health and
Poverty Reduction Strategies, 5 HEaLTH & Hum. Rts. SEr. 13 (2008).

262 YMCA Summary Report, supra note 180.
263 TICESCR, supra note 95, at art. 4.
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China’s unique history with human rights demonstrates a strong preference for
economic, social, and cultural rights over civil and political ones. Analyzing
China’s public health measures in relation to human rights, even those which
China does not support, raises questions about the nature of human rights, their
ethical underpinnings, and how to hold States accountable for violations.

A. Emergence of the COVID-19 Pandemic

A new virus, SARS-CoV-2, was formally announced on December 31,
2019.2%4 The government of Wuhan confirmed authorities were treating dozens
of cases of the novel respiratory disease, COVID-19, which resulted from the
SARS-CoV-2 virus.265> SARS-CoV-2 spread through respiratory droplets, similar
to the transmission of previous disease such as the plague, influenza, and
SARS.266 The World Health Organization (“WHO”) recognized that transmission
of COVID-19 was likely where a person had direct physical contact with an
infected person, or face-to-face contact with an infected person within one meter
and for more than fifteen minutes.?¢”

By January 6, 2020, 59 people in Wuhan were sick with COVID-19.268 Five
days later, on January 11, 2020, the first known death from COVID-19 was re-
ported in Wuhan.?¢® This death was reported only a few days before the Chinese
Lunar New Year, where hundreds of millions of people travel across the coun-
try.270 Dispersal of COVID-19 from Wuhan was more rapid than other previous
respiratory diseases. 262 Chinese cities reported cases of COVID-19 within 28
days, compared to 132 days during the HIN1 pandemic.?”! Additionally, trans-
mission studies showed exponential growth. One new study, which has not yet
been subject to peer review, reported that the number of people each infected
individual gave the virus to was between 1.6-2.6 in early to mid-January.?72

Cases began to be reported outside of China on January 20, 2020, including
cases in Japan, South Korea, Thailand and the United States.?’3 On January 23,

264 Derrick Bryson Taylor, A Timeline of the Coronavirus Pandemic, N.Y. Times (Aug. 6, 2020),
https://www.nytimes.com/article/coronavirus-timeline.html.

265 Id.

266 How Coronavirus Spreads, CTrs. FOR Disease CoNTROL & PreVENTION (Oct. 28, 2020), https:/
www.cdc.gov/coronavirus/2019-ncov/prevent-getting-sick/how-covid-spreads.html (last visited Mar. 20,
2021); Pitlik, supra note 196; Raoult, supra note 196.

267 WHO, CONSIDERATIONS FOR QUARANTINE OF CONTACTS OF COVID-19 cASES: INTERIM GUIDANCE
2, (Aug. 19, 2020), https://www.who.int/publications-detail-redirect/considerations-for-quarantine-of-in-
dividuals-in-the-context-of-containment-for-coronavirus-disease-(covid-19).

268 Sui-Lee Wee & Vivian Wang, China Grapples With Mystery Pneumonia-Like Illness, N.Y. TiMES
(Jan. 6, 2020), https://www.nytimes.com/2020/01/06/world/asia/china-SARS-pneumonialike.html.

269 Taylor, supra note 264.
270 4.

271 Huaiyu Tian et al., An investigation of transmission control measures during the first 50 days of
the COVID-19 epidemic in China, 368 Sci. 638, 639 (2020).

272 Adam J Kucharski et al., Early dynamics of transmission and control of COVID-19: a mathemati-
cal modelling study, 20 Lancer INFEcTIOUS DIsEASEs 553, 555 - 56 (2020).

273 Taylor, supra note 264.
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2020, the Chinese government imposed a sanitary cordon around the entire city
of Wuhan, impacting 11 million residents.?’+ However, before the sanitary cor-
don of Wuhan, an estimated seven million people traveled from Wuhan in Janu-
ary.2’> On the date the sanitary cordon was enacted, 17 COVID-19 deaths had
been recorded, and 570 cases had been reported, including cases in Taiwan, Ja-
pan, Thailand, South Korea and the United States.?’¢ One week later, on January
30, 2020, the WHO formally declared COVID-19 a public health emergency of
international concern.?””

1. Chinese Sanitary Cordon of Wuhan

On January 23, 2020, China instituted the largest sanitary cordon ever at-
tempted in history, quarantining a city of more than 11 million people.?’® All
flights and passenger train services out of Wuhan stopped and all public transpor-
tation shut down.?’® Chinese authorities announced the sanitary cordon mere
hours before it took effect.?80 As a result of little advance warning, the sanitary
cordon locked-in not only Wuhan residents, but also anyone who happened to be
in the city at the time, including tourists.?®! The sanitary cordon lasted 76 days,
and only lifted after no new COVID-19 deaths were reported in all of China.?82

Quickly after the lockdown announcement, the hashtag “Wuhan is sealed off”
(translated to English) was a trending topic on Weibo, a Chinese social media
website.?®3 While many Chinese users were supportive of the lockdown, others,
particularly those in Wuhan, were deeply concerned about their fates.?#* In addi-
tion to sealing off the city with a sanitary cordon, public health authorities imple-
mented personal preventative actions, such as encouraging residents to stay home
as much as possible, canceling large public events, closing libraries, museums
and workplaces, and extending school holidays to prevent children returning to

274 Id.; see also Coronavirus: Wuhan shuts public transport over outbreak, BBC News (Jan. 23,
2020), https://www.bbc.com/news/world-asia-china-51215348.

275 Jin Wu et al., How the Virus Got Out, N.Y. Times (Mar. 22, 2020), https://www.nytimes.com/
interactive/2020/03/22/world/coronavirus-spread.html.
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school.?®> Chinese authorities stated that the measures were necessary to “effec-
tively cut off the transmission of the virus, resolutely curb the spread of the epi-
demic, and ensure the safety and health of the people.”28¢

China was not the only State to impose a sanitary cordon in response to
COVID-19, as parts of northern Italy were also cordoned.?8” One month after
Wuhan’s cordon, on February 23, Italian authorities implemented a sanitary cor-
don around the Lodi and Paduan area in northern Italy.?®® These cordons were
guarded by mixed patrols of police and armed forces which prevented all people
from entering or exiting the so-called “red zones.”?8® The sanitary cordons in
northern Italy also implicate human rights but in a less extreme manner. The “red
zone” cordons lasted for two weeks, as opposed to 76 days, and impacted a total
of 55,000 people, as opposed to 11 million.2°¢ Although Italy also implemented
questionable sanitary cordons during the COVID-19 pandemic, this paper will
focus only on the Wuhan Sanitary Cordon, as the largest cordon in recorded
history.

2. Effectiveness of the Wuhan Sanitary Cordon

The WHO breaks public health and social measures in response to COVID-19
into five categories: personal protective measures, environmental measures, sur-
veillance and response measures, physical distancing measures, and international
travel related measures.?°! Surveillance and response measures are implemented
by public health authorities and include contract tracing, isolation for the in-
fected, and quarantine for those with contact with the infected.?®> Physical dis-
tancing measures are also implemented by public health authorities and include
limiting size of gatherings, and putting into effect domestic movement restric-
tions.??3 A sanitary cordon would thus be a combination of a surveillance and
response measure and a physical distancing measure.

285 David Cyranoski, What China’s Coronavirus Response Can Teach the Rest of the World, NATURE
(Mar. 17, 2020), https://www.nature.com/articles/d41586-020-00741-x#ref-CR3.
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cations/i/item/considerations-in-adjusting-public-health-and-social-measures-in-the-context-of-covid-19-
interim-guidance.

292 14
293 Id.

118  Loyola University Chicago International Law Review  Volume 17, Issue 2



New Diseases Call For . . . Archaic Responses?

WHO guidance recommended all public health and social measures be based
on proven effectiveness and an evidence-based assessment.?°* The guidance fur-
ther advised that measures which restrict travel should be based on an additional
assessment of transmission levels and health system capacities.>>> The WHO
only recommended stringent movement restrictions for “Situation Level 4,” the
highest level, where there is “uncontrolled epidemic with limited or no additional
health system response available, thus requiring extensive measures to avoid
overwhelming of health services and substantial excess morbidity and mortal-
ity.”?°¢ Stringent movement restrictions even under the highest situation level
must be: (1) geographically limited to where needed, (2) time-bound, and (3)
aimed to be as short as reasonably possible.?°” Furthermore, the WHO, along
with other international organizations, released a guide which states that quaran-
tine should only be used on those who have clearly established exposure to an
infected person and that mere geographical relation to areas with reported cases
is not a permissible criteria for quarantine regulations.?”® Although the WHO
congratulated China on its “unique and unprecedented public health response,” it
is clear that the sanitary cordon of Wuhan far exceeds WHO’s recommenda-
tions.??? In addition to blatantly violating WHO recommendations, the sanitary
cordon of Wuhan’s effectiveness was so marginal that its resulting harm greatly
outweighed its benefit.

a. The Sacrifice of Wuhan Residents

The reverse sanitary cordon around Wuhan displayed a clear decision to sacri-
fice of the citizens of Wuhan in favor of the rest of China.3%° Similar justifica-
tions underpinned the reverse sanitary cordon of Eyam during the plague and
West Point during Ebola. Similar to Eyam and West Point, mortality was worse
inside of the sanitary cordon than in the rest of the country. On February 25,
2020, mortality rate in Wuhan was around 3%, while the mortality rate in other

294 1d.
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declare a public health emergency until January 30, 2020. However, these guidelines are useful to refer to
when discussing efficacy of the sanitary cordon, particularly in light of WHO purported “support” of
China’s measures. See Cyranoski, supra note 285.

300 The idea of sacrificing oneself for the national good is deeply engrained in Chinese culture, but
nevertheless implicates human rights questions. To evidence this pervasive attitude, one doctor at Third
People’s Hospital in Shenzhen stated, “some may say Hubei, [the larger province Wuhan is part of], was
sacrificed, but it did effectively stem the spread to elsewhere.” Claire Che et al., China Sacrifices a
Province to Save the World From Coronavirus, BLooMBERG NEws (Feb. 5, 2020), https:/
www.bloomberg.com/news/articles/2020-02-05/china-sacrifices-a-province-to-save-the-world-from-
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Chinese provinces was 0.7%.3°! One study found a potential association between
COVID-19 and health-care resource availability.?9> The study associated the
higher mortality rate in Wuhan with the insufficiency of health-care resources
due to the high levels of infection in the city.303

News outlets in February, 2020, reported that deliveries from outside of the
Hubei province were slowed by the strict quarantine procedures, leading to sup-
ply shortages in Hubei hospitals.?%* Between January 23 and February 4, 2020,
the number of COVID-19 deaths grew exponentially in the Hubei province.30>
An assistant professor at the Yale School of Public Health stated that he thought
it was likely that preventable deaths from non-COVID-19 related issues could
outnumber the lives saved treating COVID-19 patients due to the overcrowding
of hospitals.?%¢ For example, the Xinhua news agency reported that more than
400,000 patients with chronic disease in Wuhan were unable to access medicine
because of the lockdown.3%7 Patients who needed more than just medicine, had a
challenging time even getting to a hospital because authorities stopped all public
transportation.3°8 Reports indicated that some patients in Wuhan had to walk sev-
eral hours to reach a hospital.3?® Those who were able to reach the hospitals were
sometimes turned away either for lack of resources available for non-COVID-19
patients or due to bureaucratic rules requiring a negative COVID-19 test prior to
treatment (for non-COVID-19 related illness), which was challenging to receive
without the patient displaying symptoms.3'® One Wuhan resident summarized the
situation, stating, “I’m willing to accept that we have to stay in Wuhan. . . but the
medical care needs to keep up. You can’t tell us we can’t leave, and then give us
second-rate medical care.”3!!

b. Marginal Effectiveness of the Sanitary Cordon

The extraordinarily high social cost of the sanitary cordon of Wuhan is not
outweighed by its marginal effectiveness. Studies before COVID-19 had already

301 Yunpeng Ji er al., Potential Association Between COVID-19 Mortality and Health-Care Resource
Availability, 8 THE LANCET GLoB. HEALTH 480 (Feb. 25, 2020).
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found measures other than quarantine to be more effective in preventing spread
of respiratory disease.3!> A 2011 study found use of surgical masks and hand
washing as the most consistently effective set of public health measures, when
compared to other measures such as screening at entry points, isolation, quaran-
tine, social distancing, and use of personal protection equipment.3!3

However, some scientists found the Wuhan measures to be effective in
preventing the spread of COVID-19.3'4 One study found that Wuhan and other
Hubei travel lockdowns averted 71% of cases by February 15, 2020 compared to
no border restrictions.3!> The study does acknowledge however that border con-
trol is not likely to contain an outbreak, and only serves to delay the spread.3!¢
Another study found that the Wuhan lockdown delayed the spread to other Chi-
nese cities by 2.91 days.3!7 This study explained that delay may provide extra
time to prepare for the disease, but would not curb transmission once the disease
is present.3!'® A third study found that travel restrictions, in tandem with early
detection and isolation, helped to prevent the spread of COVID-19 from increas-
ing by 67-fold.3!° However, the study concluded that improved detection and
isolation of cases along with social distancing probably had a greater effect than
the travel restrictions.3?° These findings are supported by another study which
asserted that travel limitations alone had only a modest effect unless paired with
other public health measures.3?! Evidence, even when considered in the light
most favorable to China, shows the sanitary cordon around Wuhan only modestly
delayed the inevitable and unpreventable spread of COVID-19 to other areas of
China.322

It is relevant to note that these studies predominantly focused on spread within
China, not in the international community as a whole. At the time of Wuhan’s
lockdown, COVID-19 had already been reported in countries outside of China,
including in Japan, South Korea, Thailand, and the United States.3?*> None of
these States imposed a sanitary cordon to contain the virus. South Korea for
example implemented extensive contact tracing measures and mandatory quaran-
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tine for those with contact to a COVID-19 carrier.3>* As of November, 2020,
South Korea’s daily confirmed cases had not surpassed the initial 909 daily con-
firmed cases peak on February 29, 2020.32> The total number of COVID-19 cases
in South Korea was 27,942 with only 487 deaths.32¢ In contrast, the Hubei prov-
ince alone reached a maximum daily confirmed cases of 14,840 on February 13,
2020, had experienced 68,147 total cases, and 4,512 total deaths.??” South Ko-
rea’s public health measures, which were considerably less draconian than
China’s, were over 58% more effective in preventing total spread and over 96%
more effective in preventing total COVID-19 deaths.

Furthermore, States like the United States, which implemented very few na-
tional public health measures, illustrate the irrelevance of simply delaying local
transmission by a few days when applied to a global scale. As of November 13,
2020, the United States had 10,637,418 total cases and 242,861 total deaths, de-
spite the implementation of travel restrictions on direct flights from China effec-
tive on February 2, 2020.328 Even if Wuhan’s sanitary cordon was effective to
slow the spread of the disease in China, it was entirely ineffective in slowing the
spread of COVID-19 globally once it had been introduced.

B. China’s Relationship With Human Rights and the Legality of the Sanitary
Cordon of Wuhan

China has had a tremulous relationship with human rights law. Human rights
were built the ideological foundation that “the inherent dignity [emphasis added]
and of the equal and inalienable rights of all members of the human family is the
foundation of freedom, justice and peace in the world.””32° Originally annunciated
in the Universal Declaration of Human Rights (“UDHR”) in 1948, the concept of
universal human rights likewise emanated through the ICCPR and the
ICESCR.33° Human rights under a universalist theory attach at birth by virtue of
being human, without regard to country of origin, social status, or any other char-
acteristic.?3! Universalism is supported by natural law and Descartes’ theory of
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rationalism.332 Natural law seemingly provides the most support for universalism
as a body of unwavering moral principles, including the inalienable rights
granted to all humans, that stem from divinity itself.?33 Divine-created law is of
the highest order, and thus trump all human-made law to the extent these laws are
incompatible with natural law.334 Descartes’ theory of rationalism supports indi-
vidually held human rights as a result of the unique ability of humans to think
rationally and logically rather than from divine origins of humans.33>

Although the International Bill of Human Rights is based on universalist prin-
ciples, these principles are not accepted by all States, including State parties. The
primary critics are cultural relativists, who believe the imposition of universal
human rights is a form of Western imperialism.33¢ Cultural relativists claim uni-
versal human rights are impossible in a world with diverse moral codes, reli-
gions, and cultures.?37 In direct opposition to the theory of rationalism, the theory
of cognitive relativism believes that truth has no objective standard, and depends
on a number of factors.33® Some relativists further argue that morality depends on
social construct, which varies from culture to culture.33° Others argue situational
relativism, where universal rights cannot possibly exist when right and wrong
depends on the situational context and cannot be peremptory.340

China is a predominant supporter of cultural relativism as it relates to human
rights.3#! Despite Chang Peng-Chun, a Chinese diplomat and Confucian scholar,
having a central role in drafting the UDHR, China routinely refuses to recognize
the universality of human rights.34? Prior to 2006, China prominently promoted
the idea that universal rights were an impermissible form of Western imperial-
ism. The night before the 1993 UN Conference on Human Rights, China along
with a group of Asian nations adopted the Bangkok Declaration, which urged the
international community to consider cultural differences when considering
human rights.3#3 At the conference itself, a delegation led by China, Syria and
Iran challenged universal human rights as being another form of Western imperi-
alism, which fails to consider historical and economic development and cultural
differences among developing nations.3#4
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Although China has become a party to a number of human rights conventions,
it is clear that China nevertheless views human rights as aspirational goals rather
than strictly legal principles.34> China argues that human rights should be imple-
mented according to each State’s social and economic conditions.3*¢ In a recent
white paper, China reiterated its aspirational view of human rights, stating:

“Different nations have different tasks and take different approaches to
ensure human rights, because they differ in terms of stage of develop-
ment, economy, culture and society. . . There is no universally applicable
model, and human rights can only advance in the context of national con-
ditions and people’s needs.”34”

One relevant cultural consideration is China’s political and social collectivism.
Collective and social interests are not only viewed with deference in the Chinese
society but are considered predominant over individual interests.348

Human rights are considered as a subsidiary foreign policy concern, which are
managed in the context of China’s overall interests, including economic growth,
preservation of China’s political system, and defense of territorial integrity.3+°
Sovereignty is of paramount concern. China views sovereignty as the basis for
which all human rights can be granted, because without a sovereign, human
rights cannot be protected.3>° Public order is therefore viewed as critically impor-
tant to protect the sovereign, even at the expense of human rights.3>! The impor-
tance placed on sovereignty is reflected in China’s frequent invocation of the
principle of non-interference when responding to human rights violations com-
mitted by other States and also when challenging legitimacy of criticisms on
China’s own human rights violations.?>2 China’s role in human rights committees
has largely been to further its views of human rights, and shield itself from inter-
national criticism.3>3

After supporting the creation of the Human Rights Council, China has repeat-
edly called for the Council to reconsider what China views as an unbalanced
focus on civil and political rights compared to the economic, social, and cultural
rights.3>* China maintains that economic rights should be given higher import

345 SceaTs & BRESLIN, supra note 342.
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than civil and political rights.?>> In 1991, China published a white paper stating,
“It is a simple truth that, for any country or nation, the right to subsistence is the
most important of all human rights, without which the other rights are out of
question.”336

1.  Economic, Social and Cultural Rights

Given China’s collectivist views, combined with its stated preference for eco-
nomic rights over political rights, it is unsurprising China is only a party to the
ICESCR and not the ICCPR. Although China signed both the ICESCR and the
ICCPR in 1997 and 1998 respectively, China only ratified the ICESCR, which it
did in 2001.357 Article 12 of the ICESCR explicitly provides a right to health.38
China’s sanitary cordon of Wuhan was enacted to further the collective health of
the Chinese population. In addition to imposing a sanitary cordon, public health
officials also implemented screening and contract tracing, cancelled large public
events and mass gatherings, and encouraged individuals to stay home to the ex-
tent possible.3>° While the decision to impose a sanitary cordon may have exacer-
bated the situation in Wuhan, there is no evidence such a result was intended.
Public health authorities showed dedication to preventing, treating, and control-
ling the epidemic, all of which are necessary under Article 12.3°0 China’s deci-
sion to enact the world’s largest sanitary cordon was yet another example of
China placing paramount importance on economic, social, and cultural rights
over individual freedoms, such as those in the ICCPR.

2. Civil and Political Rights

Because China has not ratified the ICCPR, China is not considered a party to
the ICCPR and is not bound to its terms. However, by virtue of its signature,
China has an obligation to refrain from acts which would defeat the object and
purpose of the ICCPR unless and until China makes it clear that it does not
intend to become party to the treaty, which it has not yet done.3¢! The Human
Rights Committee has stated the purpose and object of the ICCPR is to create
legally binding standards for human rights.36> Acts which offend peremptory
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norms would be considered incompatible with the object and the purpose of the
covenant.363

It could be argued that China’s unwavering claim that human rights cannot be
“one-size-fits all” is in itself an act that defeats both the object and purpose of the
ICCPR because the stated purpose of the ICCPR is to create legally binding
standards for human rights, which are by very design “one-size-fits all.”364 Fur-
thermore, some scholars believe that China’s track-record on civil and political
human rights do not reflect any intention to be bound by the ICCPR.3%5 In 2019
alone, one human rights report found significant human rights violations in
China, including arbitrary killings, forced disappearances, torture, arbitrary inter-
ference with privacy, interference with right of assembly and association, restric-
tions on religious freedoms, and number of other blatant violations of the
ICCPR.3%¢ The international community urges China to take some kind of action,
and China remains under intense pressure to ratify the ICCPR from various
NGOs.37 On the opposite end of the spectrum is law professor and lifetime
member of the Council on Foreign Relations, Margaret Lewis, who has called for
China to un-sign the ICCPR in light of worsening conditions for social and politi-
cal rights in China since its signature.368

Regardless of whether China’s actions violate its duty not to contravene the
object and purpose of the ICCPR, China is not bound to any of the ICCPR’s
substantive terms. There is thus a challenge holding China liable for any civil or
political human right violations. The UDHR may provide one mechanism for
holding China liable through customary international law as the UDHR protects
many of the same rights as the ICCPR. International opinion regarding whether
the UDHR is customary law, and if so, which provisions are customary, is
mixed.3%® A minority of scholars believe the entire UDHR has evolved into cus-
tomary law, while others believe that the first 21 articles have.37 Several States
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have concluded that some provisions of the UDHR are customary law, but have
been unwilling to specify which.3”! There are also States which don’t consider
any part of the UDHR customary and instead view the rights therein binding only
insofar as they are in other international covenants.3”?> Freedom of movement,
freedom of association and assembly, and prohibition on discrimination are all
rights granted in both the ICCPR and the UDHR. Unlike its historical anteced-
ents, the Wuhan sanitary cordon did not discriminate on any protected basis.
Although the cordon did not violate the prohibition on discrimination, it did vio-
late the freedom of movement and freedom of association and assembly when
analyzed under the ICCPR.

a. Freedom of Movement

The sanitary cordon of Wuhan, like any sanitary cordon, necessarily impli-
cates the right to freedom of movement. Both the ICCPR and the UDHR include
provisions relating to freedom of movement. Article 12 of the ICCPR and Article
13 of the UDHR provide that every person lawfully within a State has the right to
liberty of movement.3”3 China’s sanitary cordon around Wuhan impeded the
freedom of movement for 11 million residents.37# 11 million people were unable
to exercise their right to leave the city for a staggering 76 days.3”> The right to
freedom of movement may be limited to protect public health, but restrictions on
the right under the ICCPR must be necessary and proportionate.3’¢ Proportional-
ity is defined by both the ECHR and the Human Rights Committee to require the
least intrusive measure available.3”” While it would be unfair to hold China to
post hoc scientific evidence which showed that the Wuhan sanitary cordon was
ineffective at containing an outbreak once the disease had left the city, there was
ample evidence that other public health measures would be more effective long
before COVID-19. Studies showing that other public health measures, such as
hand washing and mask wearing, are more effective than quarantine had been in
existence for almost ten years at the time China implemented the cordon.3”® Be-
cause quarantine measures had already been found less effective than other pub-
lic health measures, such a large-scale sanitary cordon could hardly be
considered the least intrusive instrument to prevent the spread of the disease.

371 Comm. On the Enforcement of Human Rights Law, supra note 369, at 523-524 (such States in-
clude Denmark, Guyana, Switzerland, Austria, New Zealand, Jordan, and Japan).

372 Id. at 543.

373 ICCPR, supra note 64, at 12; UDHR, supra note 62, at 13.

374 Coronavirus: Wuhan shuts public transport over outbreak, supra note 273.

375 Feng & Cheng supra note 281

376 ICCPR, supra note 64, at art. 12(3); General Comment 27 supra note 71, at 14.

377 General Comment 27, supra note 71, at 14; Glor v. Switz., App. No. 13444/04 (Apr. 30, 2009).

378 MrtropPoOULOS supra note 312, at 36.
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b. Freedom of Association and Assembly

A sanitary cordon also necessarily implicates the freedom of association and
assembly, particularly when coupled with other social distancing measures and
cancellations of public gatherings. The cordon alone tangentially impacts free-
dom of association and assembly in-so-far as association and assembly take place
out of the perimeters of the city. Article 20(1) of the UDHR and Articles 18, 21
and 22 of the ICCPR address various aspects of freedom of association and as-
sembly.37° Like the freedom of movement, the ICCPR allows limitations in each
of these articles which are necessary and proportionate. As with the freedom of
movement, the sanitary cordon fails to meet the principle of proportionality be-
cause to other, less intrusive, measures being more effective at halting the spread
of disease. However, the other social distancing measures and cancellations of
public gatherings that accompanied the sanitary cordon would be justified. Social
distancing measures served the legitimate aim of public health and corresponded
to a pressing social need, as required by the ECHR. Additionally, as discussed
with historical case studies involving the freedom of association and assembly,
there is no less intrusive means to prevent the spread of disease than social dis-
tancing orders. The World Health Organization recognized the necessity of limit-
ing social gatherings to prevent the spread of COVID-19 even for States with low
risk of community transmission.380 In comparison, the WHO recognized strin-
gent movement restrictions only for an entirely uncontrolled epidemic, and even
then the measures are advised to be geographically limited and aimed to be as
short as possible.38! The social distancing measures put in place in Wuhan other
than the mass sanitary cordon were more appropriate public health responses
which were both less intrusive and legally permissible.

3. China’s Legal Responsibility

Although the sanitary cordon of Wuhan appears to violate the ICCPR, China is
bound to neither the rights provided for in the ICCPR nor the ICCPR’s standards
for limitation or derogation of those rights. There is debate whether China would
be liable for a violation of the UDHR’s right to freedom of movement and free-
dom of association and assembly under a theory of customary international law.
Freedom of movement and freedom of association may be customary law, al-
though this is not a uniform opinion.3%? However, both rights are derogable under
relevant treaty regimes, which would counter any claim that these rights are non-
derogable under customary law.

The history of public health measures in response to pandemics, dating back to
the 14th century, shows that States have a long record of imposing sanitary cor-

379 UDHR, supra note 62, at art. 20; ICCPR, supra note 64, at art. 18, 21-22 (under art. 18 regarding
freedom of assembly as it relates to religion; art. 21 regarding the right to peaceful assembly; art. 22
regarding freedom of association).

380 WHO Interim Guidance supra note 291.
381 14

382 See e.g., Hannum, The Status of the Universal Declaration of Human Rights in National and
International Law, supra note 60, at 148; ROBERTSON, supra note 61.
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dons to control the spread of disease.3®3 While these practices began before the
advent of the UDHR, they have continued through the 21st century with the
SARS and Ebola pandemics.?®* Furthermore, several States along with the World
Health Organization openly congratulated China’s public health measures.38> The
ongoing State practice of implementing sanitary cordons (although admittedly
none as large as the cordon of Wuhan) coupled with international praise China
received for enacting such a measure both support a finding that no such custom-
ary international law exists. In contrast, the principle of non-discrimination is
largely accepted to have formed into a peremptory norm of customary interna-
tional law, but the sanitary cordon of Wuhan did not discriminate on any prohib-
ited bases.38¢ Therefore, it is unlikely that China can be held legally responsible
for any violations of civil in political rights through the sanitary cordon of
Wuhan.

When a State clearly violates human rights, but no remedy exists, the question
of how to hold States responsible for human rights violations, particularly when
the State refuses to be bound to human rights law, must be asked. There are two
options: put insurmountable pressure on the State to submit itself to human rights
norms, or do not hold them accountable at all. Neither option is ideal. The first
option could disrupt peace in the international community, potentially leading to
war and greater violations of human rights. The second option requires admitting
that human rights are only as “universal” as the most repressive regime believes
them to be.387

383 See PORTER, supra note 3, at 36-38, 80-87.
384 See e.g., Tognotti, supra note 5; Adalja, supra note 158.
385 Cyranoski, supra note 285.

386 MaLcoM N. SHAW, INTERNATIONAL Law 275 (6th ed. 2008); OLIVIER DE SCHUTTER, INTERNA-
TIONAL HUMAN RiGHTS LAw: CAsEs, MATERIALS, COMMENTARY, 64-68 (3d ed. 2019).

387 This statement is not referring to China as the “most repressive regime,” but rather is general
commentary on the choice between using coercive measures or force to enforce human rights or looking
the other way. For example, inaction in response to the genocide in Rwanda in 1994 and Bosnia in 1995
implicitly chose the second option, where victims were left to wonder what human rights they possessed
if not the right to life.
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CHINA’S CRIMES AGAINST HumMmANITY UPON THE UYGHUR
PeoprLE UNDER THE ROME STATUTE OF THE
INTERNATIONAL CRIMINAL COURT

Alex Fox

Abstract

China’s campaign of atrocities against its Uyghur minority is among the most
pressing current human rights issues. The Chinese government has targeted
Uyghurs within its borders and those who have sought refuge elsewhere; with
upwards of a million Uyghurs being apprehended and confined within a network
of concentration camps where many are then subjected to torture and forced la-
bor. The conditions of these camps make the detained Uyghurs especially vulner-
able to contagious disease, including COVID-19, due to the cramped cells, lack
of medical resources and generally dire conditions. China has also pressured nu-
merous other governments to repatriate Uyghurs who fled the country.

As the crimes against humanity and genocide continue, Uyghur advocacy
groups have sought justice through the International Criminal Court (“ICC” or
“Court”). While the Court ordinarily only has jurisdiction over member-States of
the Rome Statute of the International Criminal Court (“Rome Statute”), it clari-
fied in 2019 that it could extend jurisdiction to non-State Parties that committed
offenses within the borders of State Parties. As China is not a State Party to the
Rome Statute, it is generally not subject to the Court’s jurisdiction. The Uyghur
advocacy groups argue a workaround the jurisdictional issue, and rely instead
upon China’s repatriation of Uyghur people through unlawful arrests in and
forced deportation from Cambodia and Tajikistan, both of which are State Parties
to the Rome Statute.

In December 2020, the Chief Prosecutor for the Court announced the decision
to withhold any investigation into the alleged crimes until further evidence is
submitted. This decision allowed the Court to launch an investigation because the
crimes of forcible transfer and deportation were committed at least in part on the
territory of a State Party, Bangladesh. Should the Uyghur advocacy groups pro-
vide sufficient evidence, the Court could rely on its 2019 landmark decision to
extend jurisdiction over the Rohingya crisis in Myanmar, a non-State Party. In
the Uyghur’s case, evidence of forcible transfer and deportation from Cambodia
and Tajikistan could provide a similar basis for the International Criminal Court
to extend jurisdiction over China. Without the Court’s involvement, the Uyghurs
have few alternative means of justice.
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I. Introduction

The Chinese Communist Party has launched a targeted campaign against the
Uyghur! population and members of other Turkic Muslim minority groups within
Xinjiang, China as well as those who had already fled persecution; forcing them
back into Xinjiang.? Survivors, human rights organizations, journalists, scholars
and states have documented countless human rights abuses against the Uyghur
people including: coercive population control methods, forced labor, arbitrary
detention in internment camps, torture, physical and sexual abuse, mass surveil-
lance, family separation, and repression of cultural and religious expression. The
Chinese government has attempted to justify these alleged abuses under the pre-

I The Editors of Encyclopedia Britannica, Uighur, ENcycLOPEDIA BriTannica (2020), https://
www.britannica.com/topic/Uighur (last visited Dec 3, 2020). Uyghur can also be spelled as Weiwu’er,
Uygur or Uighur.

2 U.S. Department of State, The Chinese Communist Party’s Human Rights Abuses in Xinjiang,
https://www.state.gov/ccpabuses (last visited Oct. 9, 2020); Emily Rauhala, New Evidence Emerges of
China Forcing Muslims into ‘Reeducation’ Camps, THE WasH. Post (Aug. 10, 2018), https://
www.washingtonpost.com/world/asia_pacific/new-evidence-emerges-that-china-is-forcing-muslims-into-
reeducation-camps/2018/08/10/1d6d2f64-8dce-11e8-9b0d-749fb254bc3d_story.html.

3 1d.
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text of fighting against ethnic separatism, religious extremism and violent terror-
ism;* however, many human rights organizations have found this insufficient.

A. The Complaint Filed with the International Criminal Court

On July 6, 2020, the East Turkistan Government in Exile and the East Turkis-
tan National Awakening Movement jointly submitted a complaint to the Office
of the Prosecutor (“OTP”) at the International Criminal Court (“ICC” or “Court”)
against the Chinese government, alleging that Chinese officials engaged in
crimes against humanity and genocide against the Uyghur minority of China.>
The complaint identifies over thirty Chinese officials who were allegedly in-
volved in this campaign, including President Xi Jinping, public governors and
top officials of the People’s Liberation Army.® Their alleged crimes, which are
all detailed in the complaint, include forced sterilization, forcible transfer and
separation of children from their families, organ harvesting and other repressive
measures.”

The ICC, established by the Rome Statute of the International Criminal Court
(“The Rome Statute”), is mandated to end impunity for the perpetrators of geno-
cide, crimes against humanity, war crimes, and crimes of aggression.® State Par-
ties to the Rome Statute are subject to its jursidction;” however, the United
Nations Security Council may refer cases alleging crimes against humanity to the
ICC from non-State Parties, thereby granting jurisdiction for that specific case.!©
China is not a party to the ICC, and it therefore not subject to the Courts jurisdic-
tion.!'! Additionally, China is one of the five permanent members of the UNSC,
and as such, has the power to veto any “substantive” resolution or referral to the
ICC.'2 Due to this limitation, Uyghur advocacy groups and attorneys have at-

4 Id.; Austin Ramzy & Chris Buckley, 'Absolutely No Mercy’: Leaked Files Expose How China
Organized Mass Detentions of Muslims, THE N.Y. Tmmes (Nov. 16, 2019), https://www.nytimes.com/
interactive/2019/11/16/world/asia/china-xinjiang-documents.html.

5 Press Release, Etge, Uyghur Genocide and Crimes Against Humanity: Credible Evidence submit-
ted to ICC for the first time asking for investigation of Chinese officials East Turkistan Government in
Exile, https://east-turkistan.net/press-release-uyghur-genocide-and-crimes-against-humanity-credible-evi-
dence-submitted-to-icc-for-the-first-time-asking-for-investigation-of-chinese-officials/ (last visited Sep.
12, 2020) [hereinafter Press Release].

6 Id.

7 1d.

8 Rome Statute of the International Criminal Court, July 17, 1998, 2187 U.N.T.S. 90 [hereinafter
Rome Statute].

9 Id.

10 Louise Arbour, The Relationship Between the ICC and the UN Security Council, 20 Global Gov-
ernance: A Review of Multilateralism and International Organizations195-201, 195 (2014); Jess Kyle,

The New Legal Reality: Peace, Punishment, and Security Council Referrals to the ICC, 25 Transnat’l L.
& Contemp. Probs. 109, 109-10 (2015).

11 Dan Zhu, The Complementarity Regime of the International Criminal Court: Concerns of China,
41 U. PA. J. Int’l L. 177 (2019) [hereinafter Zhu]; Michael P. Scharf, The ICC’s Jurisdiction over the
Nationals of Non-Party States: A Critique of the U.S. Position, 64 LAw aAND CoNTEMP. PrOBS. 67-118,
68, 76 (2001).

12 The UN Security Council, CouNciL oN FOREIGN RELATIONS (Sept. 16, 2020), https://www.cfr.org/
backgrounder/un-security-council.
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tempted to bring the case under the ICC’s jurisdiction through other means. They
found their workaround when the ICC clarified in 2018 and 2019 that the Court
may exercise jurisdiction over international crimes against humanity when part of
the criminal conduct takes place on the territory of a signatory party.!* The com-
plaint argued that the deportation of Uyghur people from Tajikistan and Cambo-
dia into Xinjiang, where they were then detained and subjected to international
crimes, provided a basis for the Court’s jurisdiction because both Tajikistan and
Cambodia are signatories to the Rome Statute.!4

On December 14, 2020, the OTP Chief prosecutor, Fatou Bensouda, an-
nounced the Court’s decision not to pursue an investigation of the crimes alleged
in the complaint.!> Bensouda stated that the office found “no basis to proceed at
this time” due to insufficient evidence showing that Chinese officials had com-
mitted crimes over which the court had jurisdiction, noting that the alleged
abuses had “been committed solely by nationals of China within the territory of
China.”!® The decision did not exclude the possibility that the Uyghur groups
present more evidence of the alleged crimes, upon which the OTP could decide
to launch an investigation.!”

This comment will address the ICC’s decision and jurisdiction over China and
the Uyghur crisis. Part II briefly summarizes the historical and recent treatment
of Uyghur people in China. Part III focuses on the jurisdiction of the ICC and its
landmark decision in the case of the Rohingya crisis in Myanmar. Part IV ad-
dresses the basis for the Court’s jurisdiction over China based on the Rohingya
decision. Finnaly, part V discusses the implications of the Court’s dismissal of
the Uyghur complaint and provides alternative means by which the Uyghur peo-
ple may seek justice.

II. Background

China often considers itself to be a “culturally homogenous nation-state” com-
posed of the Han-Chinese ethnic majority,'® disregarding its numerous ethnic
minorities who generally inhabit regions of China that were incorporated into

13 Press Release, INT'L Crim. Ct, ICC Pre-Trial Chamber I rules that the Court may exercise jurisdic-
tion over the alleged deportation of the Rohingya people from Myanmar to Bangladesh (Sept. 6, 2018),
https://www.icc-cpi.int/Pages/item.aspx?name=PR 1403 [hereinafter /ICC Pre-Trial Chamber Press Re-
lease]; Q&A: The International Criminal Court and the United States, Human Rights Watch (Sept. 2,
2020), https://www.hrw.org/news/2020/09/02/qa-international-criminal-court-and-united-states.

14 Press Release, supra at note 5.

15 How the Court Works, INT’L Crim. CT., https://www.icc-cpi.int/about/how-the-court-works (last
visited Oct. 9, 2020) [hereinafter How the Court Works]; The Off. of the Prosecutor, Report on Prelimi-
nary Examination Activities 2020, 18-20, https://www.icc-cpi.int/itemsDocuments/2020-PE/2020-pe-re-
port-eng.pdf (Dec. 14, 2020). [hereinafter Report on Preliminary Examination Activities 2020].

16 4.

17 Javier C. Herndndez, I.C.C. Won't Investigate China’s Detention of Muslims, THE N.Y. TiMES
(Dec. 15, 2020), https://www.nytimes.com/2020/12/15/world/asia/icc-china-uighur-muslim.html.

18 Michael Clarke, Ethnic Separatism in the People’s Republic of China History, Causes and Con-
temporary Challenges, 12 Eur. J. oF E. Asian Stup. 109-133, 110 (2013); Barry Sautman, Scaling Back
Minority Rights: The Debate about China’s Ethnic Policies, 46 Stan. J. INT’1 L. 51, 53-4 (2010).
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Chinese territory in the seventeenth and eighteenth centuries.!® One of these eth-
nic minorities, the Uyghurs, is a largely Muslim Turkic ethnic group who have
lived in the far northwest region of modern China for centuries.?? Official figures
released by Chinese authorities place the population of Uyghurs within the Xinji-
ang region to be just over 11 million, comprising approximately half of the total
regional population.?! In 1945 the Uyghur minority attempted to secede from
China and establish the East Turkestan Republic;??> however, the People’s Libera-
tion Army, the military force of the Chinese Communist Party (“CCP”), re-
gained control over the Xinjiang region after WWIL23 In 1955, the Xinjiang
Uyghur Autonomous Region (“XUAR”) was established and eventually recog-
nized under the Law of the People’s Republic of China on Regional National
Autonomy in 1984.24 Despite its name, the Uyghur people residing in the XUAR
are far from autonomous.

A. History of the Majority Treatment of the Uyghur Minority

Under the rule of Mao Zedong, the country was focused on reducing the eco-
nomic and social divide in the Marxist-Leninist class struggle between the Han
majority and ethnic minorities, including the Uyghurs.?> The government intro-
duced work programs such as the Xinjiang Production and Construction Corps
(“XPCC”), which used “military manpower for economic and infrastructural de-
velopment” and the Great Leap Forward strategy, targeting minorities “so as to
achieve their assimilation with the Han.”?¢ Mao’s successor, Deng Xiaoping, led
the CCP to encourage Han migration into these regions in order to dilute the
population of the ethnic minority located there.?” Under Hu Jintao, as a response
to the rising fear of terrorism following the September 11, 2001 attacks,?® China

19 Morris Rossasi, A History oF CHINA 371 (John Willey & Sons, Inc., 2014); Peter C. Perdue,
Military Mobilization in Seventeenth and Eighteenth-Century China, Russia, and Mongolia, 30 Mob.
AsiaN Stup. 757-793, 761 (1996).

20 Ciara Finnegan, The Uyghur Minority in China: A Case Study of Cultural Genocide, Minority
Rights and the Insufficiency of the International Legal Framework in Preventing State-Imposed Extinc-
tion, 9 Laws - Maynooth University 1, 6 (2020).

21 BBC News, The Uighurs and the Chinese state: A long history of discord (Mar. 26, 2020), https://
www.bbc.com/news/world-asia-china-22278037; Lindsay Maizland, China’s Repression of Uighurs in
Xinjiang, Council on Foreign Relations (Mar. 1, 2020), https://www.cfr.org/backgrounder/chinas-repres-
sion-uighurs-xinjiang.

22 Matthew D. Moneyhon, China’s Great Western Development Project in Xinjiang: Economic Palli-
ative, or Political Trojan Horse, 31 DENV. J. INT’L L. & POL’Y 491, 498 (2003).

23 Bai Guimei, The International Covenant on Civil and Political Rights and the Chinese Law on the
Protection of the Rights of Minority Nationalities, 3 CHINESE J.L oF INT’L L. 441, 450-453 (2004) (ex-
plaining post WWII, China experienced a shift in political control including the rise of the Chinese
communist party, CCPR, and the establishment of XUAR).

24 1d.
25 Clarke, supra note 18, at 121.
26 Id. at 119.

27 Id. at 121.; Angel Difan Chu, The “Clash of Civilizations” Between Muslims and the Han Within
China, NATO ASS’N OF CAN. (Jan. 26, 2015), http://natoassociation.ca/the-clash-of-civilizations- be-
tween-muslims-and-the-han-within-china

28 Id. at 123.
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implemented its “Strike Hard2 campaign with special force in Xinjiang arguing
that its efforts to quash any Uyghur separatist inclinations aligned with the
United States’ worldwide “war on terror.”3° The goal of the campaign was to “hit
at enemy forces, purify society and educate the masses.”3!

The CCP continued to utilize this fear under Xi Jiang to justify repressive
policies against the minorities in Xinjiang,3? using a meeting with President Bush
in October 2001 to rally international support for quelling Muslim separatists in
Xinjiang.>* With international backing, China broadened its systematic persecu-
tion of the Uyghur population in the following decades, enforcing mass arrests in
the region, banning Muslims from observance of Ramadan,3* and confining at
least one million Uyghur and non-Han Muslims into internment camps.33

B. Counter-Terrorism Policies

In 2015, a new National Security Law was passed by the National People’s
Congress which aimed to stifle internal threats, including the activities of the
Uyghur population.3¢

Article 3 of the new National Security Law defines ‘terrorism’ in such a broad
manner that activities which fall within the scope of legitimate religious practices
in other jurisdictions would otherwise rendered as criminal acts under this legis-
lation.3” The National Security Law came under the scrutiny of the UN High
Commissioner, Zeid Ra’ad Al Hussein, due to its lack of specificity which left
“the door wide open to further restrictions of the rights and freedoms of Chinese
citizens, and to even tighter control of civil society by the Chinese authorities
than there is already.”3®

29 Dana Carver Boehm, China’s Failed War on Terror: Fanning the Flames of Uighur Separatist
Violence, 2 BERKELEY J. OF MIDDLE EASTERN & IsLamic L. 61-124, 63 (2009).

30 7d. at 64.

31 Willy Wo-Lap Lam, China launches ‘suppression’ campaign in Xinjiang, CNN (Oct. 25, 2001),
https://edition.cnn.com/2001/WORLD/asiapct/east/10/25/china.willylam/.

32 1d.

33 Robin Wright & Edwin Chen, Bush Says China Backs War on Terror, L.A. TIMES (Oct. 13,
2001), https://www.latimes.com/la-101901bush-story.html

34 BBC, China Bans Xinjiang Officials from Observing Ramadan Fast (July 2, 2014), https:/
www.bbc.com/news/world-asia-china-28123267.

35 Nick Cumming-Bruce, U.N. Panel Confronts China over Reports that It Holds a Million Uighurs
in Camps, THE N.Y. TiMEs (Aug. 10, 2018), https://www.nytimes.com/2018/08/10/world/asia/china-xin-
jiang-un-uighurs.html; Gene A. Bunin, Xinjiang’s Hui Muslims Were Swept into Camps Alongside
Uighurs, FOREIGN POL’Y (Feb. 10, 2020, 10:29 AM), https://foreignpolicy.com/2020/02/10/intern-
ment- detention-xinjiang-hui-muslims-swept-into-camps-alongside-uighur.

36 National Security Law of the People’s Republic of China (promulgated by Ministry of National
Defence of the People’s Republic of China, effective 1 July 2015).

37 Id. at art 2.; Enshen Li, China’s New Counterterrorism Legal Framework in the Post-2001 Era, 19
New CriM. L. REv. 344-381, 381 (2016).

38 UN human rights chief says China’s new security law is too broad, too vague, OHCHR (July 7,
2015), https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=16210&LangID=E.
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C. The Detention of Uyghurs and COVID-19

A large part of the Chinese effort to maintain control over the Uyghurs and
other ethnic minorities has involved “reeducation” camps,3® primarily in the Xin-
jiang region, where people have been subject to mass arbitrary detention and
torture.#® The United States has reported that since April 2017, Chinese authori-
ties have detained at least eight-hundred thousand, and possibly more than two
million, Uyghurs and minority members in internment camps for indefinite peri-
ods of time.#! Uyghurs have been detained for a variety of reasons from attending
services at mosques*? and having more than three children;*3 however, many of
the detained Uyghur people have not been charged with crimes and have no abil-
ity to take legal action challenging their detentions.**

Many human rights advocacy groups have voiced concerns over the potential
impact of COVID-19 on this detained population.*> However, with the Chinese
government implemented media blackout, there is little information about the
number of cases and deaths related to COVID-19 in the Xinjiang region.*¢ De-
tention centers shown on Chinese state television appear to have dorms with six
to eight beds, while previously detained people have reported overcrowded cells
with as many as sixty people per cell, poor sanitary conditions and inadequate
food and clothing, and mistreatment.#” Densely populated facilities such as the
Xinjiang centers, where restrictive conditions limit the detainees’ abilities to en-
gage in social distancing or hygiene practices, have been shown to amplify the
spread of infectious diseases including COVID-19.#¢ While the COVID-19 pan-
demic’s impact on the Uyghurs and other detained people in Xinjiang is publicly

39 China: “Where are they?” Time for Answers About Mass Detentions in the Xinjiang Uighur Au-
tonomous Region, AMNESTY INT’L (Sept. 24, 2018), https://www.amnesty.org/en/documents/asal7/9113/
2018/en/ (last visited Mar 10, 2021).

40 China: Massive Crackdown in Muslim Region, HumaN Ricuts WatcH (Sept. 9, 2018), https://
www.hrw.org/news/2018/09/09/china-massive-crackdown-muslim-region (last visited Mar. 10, 2021).

41 Hearing , Foreign Relations Subcommittee: The China Challenge, Part 3: Democracy, Human
Rights, and the Rule of Law, U.S. SENATE Comm. oN ForeigN ReL. (2018), https:/
www.foreign.senate.gov/hearings/the-china-challenge-part-3-democracy-human-rights-and-the-rule-of-
law-12042018 (last visited Mar. 19, 2021).

42 Lindsay Maizland, China’s Repression of Uyghurs in Xinjiang, Council on Foreign Relations
(Mar. 1, 2021), https://www.cfr.org/backgrounder/chinas-repression-uyghurs-xinjiang.

43 Austin Ramzy, How China Tracked Detainees and Their Families, THE N.Y. Times (June 18,
2020), https://www.nytimes.com/2020/02/17/world/asia/china-reeducation-camps-leaked.html.

44 Maizland, surpra note 42.

45 Id.; Eeman Talha, COVID-19 and the Plight of the Uighur Community in China, HuMaN RIGHTS
PuLse (July 14, 2020), https://www.humanrightspulse.com/mastercontentblog/covid-19-and-the-plight-
of-the-uighur-community-in-china.

46 Id. (State officials deemed the number of infected Uyghurs in the Xinjiang province a state secret).

47 John Sudworth, China Uighurs: A model’s video gives a rare glimpse inside internment, BBC
News (Aug. 4, 2020), https://www.bbc.com/news/world-asia-china-53650246.

48 Prevention and control of COVID-19 in prisons and other places of detention, WorLD HEALTH
Ora. (2021), https://www.euro.who.int/en/health-topics/health-emergencies/coronavirus-covid-19/publi-
cations-and-technical-guidance/vulnerable-populations/prevention-and-control-of-covid-19-in-prisons-
and-other-places-of-detention (last visited Mar 20, 2021).
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unknown, given the information available, it is clear the virus has only exacer-
bated the vulnerable conditions to which these people have been subjected.

D. Deportation of Uyghur Minority Members from Cambodia and Tajikistan

Those Uyghurs who have sought asylum in, or emigrated to other countries
have, on multiple occasions, been subject to forced deportation back to China.*?
The complaint filed with the ICC relied upon the deportation of Uyghur people
from Cambodia and Tajikistan to establish the Court’s jurisdiction; although,
those are not the only countries to have unlawfully deported Uyghur refugees.>°
In 2009, the Cambodian government forced twenty Uyghur people, including two
children, back to China.>! Following the deportation, then-Chinese Vice Presi-
dent Xi Jinping made a short visit to Cambodia with a pledge of $1.2 billion in
aid to Cambodian Prime Minister Hun Sen’s government.>?

Turkey has historically offered refuge to the Uyghurs, and is home to one of
the largest populations of Uyghur people outside of China, with Turkish officials
having condemned the Uyghur internment camps in Xinjiang.>3> However, recent
economic pressure from China has resulted in the deportation of at least four
Uyghur people from Turkey via Tajikistan to China in 2019.>* Extradition
through Tajikistan was made possible through the Tajik-Chinese agreement on
the mutual extradition of suspected and convicted felons, agreed upon in 2015.5>
In December 2020, China announced the ratification of an extradition treaty with
Turkey for the purpose of the timely return of certain refugees and Muslim

49 “Eradicating Ideological Viruses”, HumaN Ricuts WatcH (2020), https://www.hrw.org/report/
2018/09/09/eradicating-ideological-viruses/chinas-campaign-repression-against-xinjiangs [hereinafter
“Eradicating Ideological Viruses”].

50 China: Forcibly Returned Uighur Asylum Seekers At Risk, HumaN Ricats WatcH (Dec. 22,
2009), https://www.hrw.org/news/2009/12/22/china-forcibly-returned-uighur-asylum-seekers-risk (last
visited Nov 5, 2020).

51" Aun Chhengpor, ICC Prosecutor Says Cambodia’s Uyghur Deportation Insufficient to Initiate
Investigation, VOA (Dec. 17, 2020), https://www.voacambodia.com/a/icc-prosecutor-says-cambodia-
uyghur-deportation-insufficient-to-initiate-investigation/5703104.html; Seth Mydans, After Expelling
Uighurs, Cambodia Approves Chinese Investments, THE N.Y. Tmves (Dec. 21, 2009), https:/
www.nytimes.com/2009/12/22/world/asia/22cambodia.html.

52 1d.

53 Joanna Kakissis, ‘I Thought It Would Be Safe’: Uighurs In Turkey Now Fear China’s Long Arm,
NPR (Mar. 13, 2020), https://www.npr.org/2020/03/13/800118582/i-thought-it-would-be-safe-uighurs-
in-turkey-now-fear-china-s-long-arm; Shannon Tiezzi, Why Is Turkey Breaking Its Silence on China’s
Uyghurs?, THE DipLomAT (Feb. 12, 2019), https://thediplomat.com/2019/02/why-is-turkey-breaking-its-
silence-on-chinas-uyghurs/.

54 Uyghur Mother, Daughters Deported to China From Turkey, Rapio FRee Asia (Aug. 9, 2019),
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(May 20, 2015), https://www.rferl.org/a/china-tajikistan-extradition-deal/27027076.html.

138  Loyola University Chicago International Law Review  Volume 17, Issue 2



China’s Crimes Against Humanity

Uyghurs suspected of “terrorism,” which will likely eliminate the need for Tur-
key to deport Uyghur people through Tajikistan.>®

Egypt, Bulgaria, India and the United Arab Emirates, among others, have also
detained and deported Uyghur people at the request of the Chinese government.>”
In July 2017, Egyptian authorities arrested at least sixty-two Uyghurs who were
living in Egypt without informing them of the grounds for their detention and
denying access to lawyers and family members.>® At least twenty were deported
back to China.>® Since 2014, Thailand has complied with the Chinese govern-
ments requests to hold and deport large groups of Uyghur people back to
China.®®

III. Discussion

A. The Scope and Legality of the Rome Statute of the International Criminal
Court

1. Structure

The Rome Statute is the diplomatic treaty that established the ICC in July
1998.6! Initially, one hundred states adopted the statute while China joined the
United States, Iraq, Libya, Yemen, Qatar and Israel in opposition to the statute.®?
The ICC was the first permanent international court established with the main
goal of addressing the impunity of offenders who commit the most severe crimes
that victimize the international community as a whole.®®> As of 2020, one-hun-
dred twenty three countries are State Parties to the Rome Statute, having ratified
and signed the original law, thereby agreeing to support the ICC’s efforts and
goals.**

As an intergovernmental organization and tribunal, the ICC possesses treaty-
making power, the right to entertain diplomatic relations, and active and passive
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www.france24.com/en/asia-pacific/20201228-china-announces-ratification-of-extradition-treaty-with-
turkey.
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Back to China, THE N.Y. Times (July 9, 2015), https://www.nytimes.com/2015/07/10/world/asia/thai-
land-deports-uighur-migrants-to-china.html.

61 Mahnoush H. Arsanjani, The Rome Statute of the International Criminal Court, 93 Am. J. INT'L L.
22, 22 (1999).
62 ICC: The U.S. and the ICCHRW (n.d.), https://www.hrw.org/legacy/campaigns/icc/us.htm.

63 Ahmed Isau, The International Criminal Court (ICC): Jurisdictional Basis and Status, 6
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64 The States Parties to the Rome Statute, INT’L Crim. CT., https://asp.icc-cpi.int/en_menus/asp/states
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international responsibility.®> The Rome Statute is based on a cooperative rela-
tionship at a national and international level, relying on regular contact between
the Court and States.®® The Court has responsibility over acts committed by and
against nationals of member-States.®”

The Rome Statute provides that the jurisdiction of the ICC shall be comple-
mentary to States Parties’ national criminal courts or tribunals’ jurisdictions.53
Under the Rome Statute’s complementarity principle, the ICC is intended to be a
“court of last resort”, investigating and prosecuting only where national courts or
tribunals are unwilling or unable to prosecute.®® Thus, primary responsibility for
prosecuting crimes of international concern falls on the national criminal courts
or tribunals, while the ICC provides certain standards to be met with regards to
the crimes listed in its Article 5.70 So long as a national criminal court is able and
willing to investigate and prosecute the matter which has come to the ICC’s
attention, the ICC does not have jurisdiction.”!

Generally, international law is not bound to a system of precedent comparable
to that which exists in common law systems.”?> The ICC, or any other interna-
tional tribunal, is not bound by its own previous decisions or those of other courts
and tribunals.”? Unique to international tribunals, Article 21 of the Rome Statute
specifically provides the applicable law for the Court.”# Under its hierarchy, the
Court must first apply the Rome Statute to the case at hand.”> Should the Rome
Statute fail to address the issue, and the issue fall under the crimes outlined in
Article 5, the Court must turn to the Elements of Crimes—an adopted document
that elaborates on the crimes described in the Rome Statute.”® The Court must
also look to its Rules of Procedure and Evidence.”” If the Rome Statute, the

65 Sascha Rolf Liider, The legal nature of the International Criminal Court and the emergence of
supranational elements in international criminal justice, 84 REVUE INTERNATIONALE DE LA CROIX-
ROUGE/INTERNATIONAL REVIEW OF THE RED CRross, 79-80, 83 (2002).
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default/files/subsites/complementarity-icc/ (last visited Jan. 2, 2021).

67 Liider, supra note 65, at 83.
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Elements of Crimes and the Rules of Procedure and Evidence do not adequately
address an issue, Article 21(1)(b) requires the Court to apply applicable treaties
and principles of international law.”® Finally, if still unresolved, the Court must
turn to a third category of law, the “general principles of law derived by the
Court from national laws of legal systems of the world including the national
laws of States that would normally exercise jurisdiction over the crime.””®
Relevant to Uyghur’s argument that the Court extend jurisdiction over China,
the Rome Statute expressly permits the Court to utilize its own prior rulings in
decision making.8° On various occasions, the ICC has also referred to decisions
of the International Criminal Tribunal for the Former Yugoslavia (“ICTY”) and
the International Criminal Tribunal for Rwanda (“ICTR”) on substantive law.8!

2. Subject-Matter and Territorial Jurisdiction

The definition of crimes over which the ICC has jurisdiction, reflects widely
accepted international norms based on existing treaties on international humani-
tarian law and customary international law.3> Article 5(1) of the Rome Statute
provides that the jurisdiction of the ICC be limited to the most serious crimes of
concern to the international community as a whole.?3

Article 5 of the Rome Statute also grants the ICC jurisdiction over the four
main crimes mentioned above: crimes of genocide, crimes against humanity, war
crimes, and crimes of aggression.3* The Rome Statute broadly defines crimes
against humanity in its Article 7,85 with crimes against humanity must be com-
mitted pursuant to a widespread or systematic attack.8¢ The list of acts that con-
stitute crimes against humanity includes extermination, enslavement and
deportation or forcible transfer, amongst others.8”

Generally, the Court can only exercise jurisdiction in cases where the accused
is a national of a state party, the alleged crime took place on the territory of a

78 Rome Statute, supra note 8, art. 21(1)(b).
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85 U.N.United Nations Office on Genocide Prevention and the Responsibility to Protect, Crimes
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state party, or a situation is referred to the Court by the UNSC.8® Under specific
circumstances, the ICC will exercise jurisdiction over nationals of non-party
States.?? The ICC may try nationals of non-party States in situations referred to
the ICC Prosecutor by a State party®® or by the UNSC.°! The ICC may rely on
territorial jurisdiction when non-party state nationals within the territory of a
Party State commit a crime enumerated in Article 5 of the Rome Statute.”?

B. ICC Investigation into Myanmar’s Alleged Crimes Against Rohingya
Population

In 2019, the ICC’s Pre-Trial Chamber made a historic decision to extend juris-
diction over the Rohingya crisis in Myanmar and Bangladesh.”®> The Rohingya
are a minority ethnic group, the majority of whom are Muslim, who have prima-
rily resided in Myanmar’s Rakhine state along the southern border of Ban-
gladesh.* Despite residing in Myanmar for generations, the government in
Myanmar categorizes the Rohingya people as illegal immigrants.®> After many
violent interactions between the Rohingya and majority Rakhine population, a
group of Rohingya fighters calling itself the Arakan Rohingya Salvation Army
(“ARSA”)% staged attacks on border posts in 2016, killing nine border officers
and four soldiers.®” Following this attack, Myanmar’s military, officially known
as the Tatmadaw, launched a crackdown, involving human rights violations
against the Rohingya people, including unlawful killings, arbitrary arrests, and
the rape and sexual assault of women and girls.?® The United Nations (“UN”)
launched an investigation into these attacks, finding that the Tatmadaw had ex-
plicitly told the Rohingya people to “Go to Bangladesh,” and threatened to torch

88 Id. art. 13.
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90 Id. art. 13(a).
91 74 art. 13(b).
9 1d. art. 12(2)(a).
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their homes and murder them if they failed to comply.®® Since 2017, an estimated
seven-hundred forty-five thousand Rohingya people have fled to Bangladesh.!°

On April 9, 2018, Chief Prosecutor Bensouda requested that the ICC’s Pre-
Trial Chamber assess whether the Court had jurisdiction to investigate the crimes
against humanity, specifically deportation, occurring in Myanmar against the
Rohingya minority.!°! Myanmar is not a State Party to the Rome Statute; how-
ever, Bangladesh ratified the Statute in 2010.192 The ICC’s limited jurisdiction
presented several challenges to the court in determining whether it could assert
jurisdiction over the Rohingya conflict.!93 Because the UNSC had not referred
the deportation to the ICC, a State Party national had not committed the crime
due to the fact Myanmar is not a State Party to the Rome Statute, and Myanmar’s
non-Party status prevented the court from extending its jurisdiction based on ter-
ritory, the court needed to justify its jurisdiction by proving that the crime of
deportation had occurred inside a State Party’s territory.'%* The UN report was
used to provide evidence that the Tatmadaw violated Article 7(1)(d) of the Rome
Statute, which prohibits “deportation or forcible transfer of the population” as a
crime against humanity.'%> Under Article 7(1)(d) Elements of the Crimes, the
perpetrator must unlawfully deport to “another State” by expulsion or coercion
persons lawfully present in the area from which they were driven as part of a
widespread or systematic attack against the civilian population the nature of
which the perpetrator was aware.!0°

On November 14, 2019, the ICC’s Pre-Trial Chamber III authorized the OTP
to open an investigation of the alleged crimes committed within the ICC’s juris-
diction against the Rohingya people from Myanmar.'%7 The Chamber found that
there was a reasonable basis to believe Myanmar may have committed wide-
spread and systematic acts of violence involving the crimes against humanity of
deportation across the Myanmar-Bangladesh border and persecution on the
grounds of ethnicity and religion against the Rohingya population.'®® Conse-

99 Mission report of OHCHR rapid response mission to Cox’s Bazar, Bangladesh, 13-24 13-24 Sep-
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quently, the Pre-Trial Chamber III authorized the commencement of an investi-
gation into crimes related to the Rohingya crisis in Myanmar.!®® The Chamber
further found that the Court’s rationale with regard to deportation could be ap-
plied to other crimes that fall within the Court’s jurisdiction, giving the OTP
jurisdiction to consider other crimes against humanity that may have been com-
mitted against the Rohingya, outside of the alleged deportations.!!0

The Rohingya case expanded the court’s jurisdiction by allowing for a cross-
border extension of the continuing crimes doctrine, which grants the ICC author-
ity over sustained offenses that occur partly within the borders of an ICC member
state, even if those offenses also take place within the territory of a non-member
state.!!!

IV. Analysis
A. Application of the ICC’s Rohingya Decision to the Uyghur Crisis

The ICC’s extension of jurisdiction over Myanmar with regards to the Roh-
ingya crisis provides a basis for the Court to investigate China’s deportation and
treatment of the Uyghur people. By demonstrating that it will not prosecute these
issues in its national courts, China has opened the door to ICC jurisdiction.!!?
Although the ICC is not bound by its prior decisions, Article 21 of the Rome
Statute permits the Court to utilize its prior rulings in its decision-making.'!3 The
Uyghur advocacy groups and attorneys have argued the Court apply the My-
anmar decisions reasoning to their case.!'* While neither China nor Myanmar are
signatories to the Rome Statute,'!> the crimes committed against both religious
and ethnic minorities can be prosecuted because part of the alleged crimes con-
cern signatory countries.!!®

Both the Rohingya and the Uyghur conflicts share four characteristics central
to the ICC’s reasoning in its decision regarding the Rohingya crisis. These shared
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characteristics include: the affected party is a State Party to the Rome Statute or
has accepted the ICC’s jurisdiction; the crimes committed are crimes that the ICC
has jurisdiction over; at least one element of the crimes committed within a State
Party’s territory was committed by a non-State Party; and the crime contains a
trans-border element or has a trans-border effect.!!” In the Uyghur’s case, the
affected parties are Tajikistan and Cambodia—both countries that have accepted
ICC jurisdiction.!!® Pursuant to Articles 5 and 7 of the Rome Statute, China’s
alleged crimes are those of which the ICC has jurisdiction over.!'® At least one
element of China’s alleged crimes of deportation and forcible transfer took place
within Tajikistan and Cambodia’s territory at the request of the Chinese govern-
ment.'?0 Finally, as the Uyghur people were unlawfully forced across borders,
China’s alleged crimes contain the trans-border element needed for the Court’s
jurisdiction. 2!

The Court’s Rohingya decision may also provide a basis for the Court to in-
vestigate other crimes the Chinese government has subjected Uyghurs and other
minorities to. In their Rohingya decision, the Pre-Trial Chamber III found that
the Court’s rationale regarding the illegal deportations could be extended to other
crimes that fell within the Court’s jurisdiction.!?? If the ICC were to open an
investigation surrounding the forcible deportations of Uyghur people from Cam-
bodia and Tajikistan, the Court may be able to investigate the allegations of un-
lawful detention, torture, physical and sexual abuse committed against the
Uyghurs, amongst the other alleged crimes.

In the case Uyghur advocacy groups present sufficient evidence that demon-
strates the accused Chinese officials’ conduct of forcible transfers and deporta-
tions, the ICC may rely upon its Rohingya decision to extend jurisdiction to the
Uyghur case before the Court.

B. The OTP December 2020 Decision on the Uyghur Crisis

On December 14, after a review of the complaint, the OTP released its deci-
sion on the Uyghur crisis and submitted evidence.!?3 The Office determined there
was no basis to open an investigation, but left the door open to launching one in
the future, provided there was sufficient evidence supporting the claim of crimes
committed on State Party territories.!>* The OTP has confirmed that it has re-
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ceived request for reconsideration pursuant to Article 15(6) on the basis of new
facts or evidence.!?>

In making its decision, the Office supported its decision with the Naletili¢ et
al. case held at ICTY.!12¢ In Naletili¢, the Trial Chamber concluded the forced
removal of Bosnian Muslim civilians from their homes and subsequent transfer
to a detention center failed to constitute unlawful transfer as a crime under the
ICTY Statute.'?” The ICTY Trial Chamber distinguished the motive behind the
detention and forcible transfer, finding that “even though the persons [. . .] were
moved from one place to another against their free will [. . .] [t]hey were appre-
hended and arrested in order to be detained and not in order to be trans-
ferred.”'?® The OTP found this distinction relevant to the Uyghur’s forcible
transfers on the part of China, stating that the accused Chinese officials’ conduct
may have acted as a precursor to the alleged crimes committed on Chinese terri-
tory, but the conduct occurring on the Cambodian and Tajikistani territories
failed to fulfil the elements of the crime of deportation under article 7(1)(d) of the
Rome Statute.!?®

The Uyghur advocacy groups and attorneys bringing the claim must provide
further evidence showing the accused Chinese officials’ motive to forcibly trans-
fer the Uyghur people in countries such as Cambodia and Tajikistan. The Uyghur
groups must defend their claim by arguing the Chinese officials acted with the
intention of deportation of the Uyghur people, and not solely with the intention of
the Uyghur people’s detention.

V. Proposal
A. The OTP’s Decision and its Impact on the Uyghur People

The decision to open an investigation would allow the Court to bring charges
and prosecute those responsible for the crimes committed against the Uyghur
people.!3° Working in unison with international bodies and global powers, the
Court could effectively end China’s brutal ongoing campaign of genocide.!3! In
the event the ICC declines to investigate China’s alleged crimes regarding the
Uyghur and other Turkic minority groups, those detained and tortured will con-
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tinue to be subjected to crimes against humanity and genocide at the hands of the
Chinese government with one fewer means of justice.

Upwards of a million Uyghurs have been apprehended and confined within a
network of concentration camps, where many are subjected to torture and forced
labor.'32 Those not detained are under near constant surveillance and subject to
collections of personal biometric data.!33 The Chinese government continues its
effort to forcibly sterilize Uyghur women in order to permanently alter the re-
gional demographics.!# Journalists and advocacy groups continue to discover
evidence of China’s plans to build more detention centers for its non-Han ethnic
groups.'3> Without the international intervention of the ICC, few global powers
have the capacity and means to prosecute those responsible or effectively influ-
ence the Chinese government to end its brutal campaign against the Uyghurs.

B. Alternative Means of Justice for the Uyghur People

Any effective international response to China’s treatment of the Uyghurs will
require a combination of unilateral and multilateral measures. The United States
and similarly situated states need to respond in coalition to this crisis. A non-
exhaustive list of measures addressing the situation in Xinjiang should include
economic sanctions, humanitarian assistance for victims, and enforcement of UN
treaties China has ratified.!3¢

Providing humanitarian relief to survivors must be a priority for large, global
powers and non-governmental organizations. The United States may be able to
work with states bordering China and others that have granted asylum to Uyghur
refugees in an effort to provide support and services to victims. Efforts must also
be made to prevent the forcible deportation of Uyghurs back to China.!37 As
China is a party to the 1951 Refugee Convention and continues to violate its
express principle of non-refoulment, the United Nations High Commissioner for
Refugees may have grounds to provide protection and humanitarian assistance to
Uyghur refuges.!38

132 Matt Rivers, Max Foster & James Griffiths, Disturbing video shows hundreds of blindfolded pris-
oners in Xinjiang, CNN (2019), https://www.cnn.com/2019/10/06/asia/china-xinjiang-video-intl-hnk/in-
dex.html (last visited Jan. 2, 2021); Philip Wen & Olzhas Auyezov, Tracking China’s Muslim Gulag,
ReuTERS (Nov. 29, 2018), https://www.reuters.com/investigates/special-report/muslims-camps-china/.

133 Mercy A. Kuo, Uyghur Biodata Collection in China, THE DipLoMAT (Dec. 28, 2017), https://
thediplomat.com/2017/12/uyghur-biodata-collection-in-china/ (last visited Jan. 2, 2021).

134 Lisa Reinsberg, China’s Forced Sterilization of Uyghur Women Violates Clear International Law,
Just Security (July 29, 2020), https://www.justsecurity.org/71615/chinas-forced-sterilization-of-
uyghur-women-violates-clear-international-law/ (last visited Jan. 1, 2021).

135 Nathan Ruser, Exploring Xinjiang’s Detention System, THE XINjANG Data Prosect (2020),
https://xjdp.aspi.org.au/explainers/exploring-xinjiangs-detention-facilities/ (last visited Jan. 2, 2021).

136 Van Schaack, supra note 131.
137 1d.

138 Convention Relating to the Status of Refugees, art. 33, July 28, 1951, 189 U.N.T.S. 150; States
Parties to the1951 Convention relating to the Status of Refugees and the 1967 Protocol, U.N. High
Comm’r for Refugees, https://www.unhcr.org/en-au/3b73b0d63.pdf (last visited Jan. 2, 2021).
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China’s discriminative and violent policies violate the Universal Declaration
of Human Rights,!3° the International Covenant on Economic, Social and Cul-
tural Rights,!40 the International Convention on the Elimination of All Forms of
Racial Discrimination,!4! and the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment,'#? all of which China has
signed and ratified.'43 While none of these treaties or conventions has an individ-
ual complaint mechanism with jurisdiction over China, China may be subject to
periodic reviews by treaty bodies.!44 Periodic reviews, however, are not likely
going to effectively address the crimes committed by the Chinese government.
Without the force of the ICC, efforts addressing the Uyghur crisis may be more
rooted in victim assistance and support rather than prosecution of the accused
Chinese officials.

VI. Conclusion

China’s on-going and brutal campaign against the Uyghur and non-Han ethnic
minorities warrants international intervention. In addition to the deportations of
Uyghurs, the current situation for Uyghur’s in China is dire. Upwards of a mil-
lion have been apprehended and confined within a network of concentration
camps, where many are subjected to torture and forced labor. These detention
facilities place the detainees at huge risk of contracting COVID-19, only exacer-
bating the vulnerable conditions Uyghur and non-Han people are facing. The
evidence of the forcible transfer and deportation of Uyghur refugees from Cam-
bodia and Tajikistan provides sufficient evidence for the ICC to extend jurisdic-
tion over China, regardless of its State Party status. A formal investigation into
the alleged crimes, in conjunction with economic sanctions and humanitarian aid,
may be effective in ending the campaign.

Speaking at a virtual information event on the ICC complaint, the East Turkis-
tan Government in Exile Prime Minister, Salih Hudayar, said, “For over 71 years
China has been engaging in a campaign of colonization, genocide and occupation
in East Turkistan and this is the first time in our history that we have sought to
seek justice through international law and international institutions. [. . .] [W]e
urge governments across the world to support our case at the ICC and recognize
China’s atrocities against Uyghurs and other Turkic peoples as a genocide.”!4>
The international community must come together to oppose the revival of con-

139 G.A. Res. 217 (III) A, Universal Declaration of Human Rights, (Dec. 10, 1948), at 71.
140 Tnt’] Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, 993 UN.T.S. 3.

141 Int’l Convention on the Elimination of All Forms of Racial Discrimination, Dec. 21, 1965, 660
U.N.T.S. 195.

142 Convention against Torture and Other Cruel, Inhumane or Degrading Treatment or Punishment,
Dec. 10, 1984, 1465 U.N.T.S. 85.

143 Van Schaack, supra note 131.

144 14,

145 Webinar: How the ICC Can Investigate and Prosecute Chinese Officials for Genocide Against
Uyghurs And Other Turkic People, (East Turkistan Nat’l Awakening Movement 2020), https://nation-

alawakening.org/webinar-how-the-icc-can-investigate-and-prosecute-chinese-officials-for-genocide-
against-uyghurs-and-other-turkic-people/ (last visited Jan. 2, 2021).
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centration camps, forced sterilization, persecution of ethnic or religious groups,
and crimes against humanity. These atrocities merit a resolute and immediate
global response.
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I. Introduction

The world economy is dependent on international trade.! Although there are
variations in trade laws among different countries, most nations follow the trade
norms set forth by the General Agreement on Tariffs and Trade (“GATT”) along
with the World Trade Organization (“WTQO”).2 In fact, over 164 trading countries
are now a part of the WTO.3 Both GATT and the WTO have been big players in
creating the familiar concept of globalization;* they have worked to significantly
reduce tariffs and many nontariff trade barriers.> Even more than 95% of interna-

I Kimberly Amadeo, International Trade: Pros, Cons, and Effect on the Economy, THE BALANCE
(May 19, 2021), https://www.thebalance.com/international-trade-pros-cons-effect-on-economy-3305579
(last updated Feb. 17, 2021).

2 The GATT Years: From Havana to Marrakesh, WorLD TRADE ORG., https://www.wto.org/english/
thewto_e/whatis_e/tif_e/fact4_e.htm (last visited Jan. 6, 2021) [hereinafter The GATT Years].

3 Members and Observers, WorLD TRADE ORG., https://www.wto.org/english/thewto_e/whatis_e/
tif_e/org6_e.htm (last visited Jan. 6, 2021).

4 ALICE LANDAU, REDRAWING THE GLOBAL Economy 79-108 (2001).

5 General Agreement on Tariffs and Trade, Britannica (July 20, 1998), https://
www.britannica.com/topic/General-Agreement-on-Tariffs-and-Trade.
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tional trade is now covered by WTO agreements.® Nevertheless, while GATT
and the WTO are built around the framework of free trade, there are exceptions.”

In the early months of 2020, the Coronavirus disease 2019 (“COVID-19”)
swept the world.® In a panic, the United States (“US”) enacted trade restrictions
on many pieces of medical gear needed to fight the COVID-19 pandemic.® Coun-
tries from around the world followed suit and imposed temporary export restric-
tions of their own in order to mitigate potential shortages of key supplies.!'©
Export bans accounted for over 90% of trade restrictions that were imposed due
to the pandemic.!! These protectionist measures, however, were not done without
controversy.

This article will address whether COVID-19 exportation restrictions are justi-
fiable under international trade law. This article will then address whether
COVID-19 should be used as a basis to impose limits on trade exports if coun-
tries consider it a priority to safeguard the lives of its own citizens first. It will
further address the repercussions that these restrictions have had on the world and
on developing nations. Lastly, this article will argue how trade liberalization
should remain preferential despite the ongoing pandemic.

II. Background
A. Tariffs and Globalization

High tariffs were historically implemented to protect infant industries, while
generating revenue for the federal government.!? After the end of World War I,
the “United States continued to embrace the high tariffs that had characterized its
trade policy since the Civil War.”!3 In 1922, in order to provide protection for
American farmers, Congress enacted the Fordney-McCumber Tariff Act, one of
the most punitive protectionist tariffs passed in U.S. history,!4 raising the average
import tax to roughly 40%.'>

6 Introduction and Summary, WOrRLD TRADE ORG., https://www.wto.org/english/thewto_e/acc_e/
cbt_course_e/intro_e.htm (last visited Mar. 22, 2021).

7 Article XX General Exceptions, WorRLD TRADE ORG., https://www.wto.org/english/res_e/
booksp_e/gatt_ai_e/art20_e.pdf (last visited Jan. 6, 2021).

8 See Yen-Chin Liu et al., COVID-19: The First Documented Coronavirus Pandemic in History, 43
BioMmepicaL J. 328-33 (2020).

9 Chad Brown, COVID-19: Trump’s Curbs on Exports of Medical Gear Put Americans and Others
at Risk, THE PETERSON INSTITUTE FOR INTERNATIONAL Economics (Apr. 9, 2020, 2:15 PM), https://
www.piie.com/blogs/trade-and-investment-policy-watch/covid-19-trumps-curbs-exports-medical-gear-
put-americans-and.

10 CurisToPHER CASEY & CATHLEEN CiMINO-Isaacs, CoNG. RscH. SErv., IF11551, ExporT RE-
STRICTIONS IN RESPONSE TO THE COVID-19 PANDEMIC (2020).

1 rd.

12 Protectionism in the Interwar Period, OFFICE OF THE HISTORIAN, https:/history.state.gov/mile-
stones/1921-1936/protectionism (last visited Jan. 6, 2021) [hereinafter Protectionism].

13 1d.

14 Smoot-Hawley Tariff Act, BRITANNICA, https://www .britannica.com/topic/Smoot-Hawley-Tariff-
Act (last visited Jan. 6, 2021) [hereinafter Smoot-Hawley].

15 1d.
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In 1930, in response to the stock market crash, protectionism gained even
more strength. Calls to raise tariffs in all sectors of the economy became preva-
lent.'® Consequently, Congress passed the Smoot-Hawley Tariff Act (“Smoot-
Hawley”), which further raised import duties to protect American businesses and
farmers.!” Over 1,000 economists urged President Herbert Hoover (“Hoover”) to
veto the high tariff legislation.!® Hoover ignored their pleas and signed the bill
into law; tariffs radically increased once more.'® Unsurprisingly, foreign govern-
ments retaliated, and European imports and exports fell drastically.?° The depres-
sion worsened for US workers and farmers despite promises of prosperity from
high Smoot-Hawley tariffs.?! Fortunately, Smoot-Hawley marked the end of high
tariffs in 20th century American trade policy.?? To this day, they are a reminder
of the dangers of protectionism.?3

Near the end of the Second World War, the modern era of globalization and
free trade emerged.>* These concepts can be traced back to the 1944 Bretton
Woods Conference.?> After a global depression and two world wars, the Bretton
Woods Conference sought to create a world economy that would create and fos-
ter world peace.?® This idea centered around economic interdependence.?” Put
simply, cooperation between nations would surely result in prosperity and
peace.?® If nation states were highly trade dependent on each other, war between
nations would be less likely;?® this idea prompted the eventual creation of
GATT.3°

GATT implemented tariff cuts and served as a temporary governing body for
commercial relations among its participants.3! Under GATT, multilateral trade
was characterized by reciprocity, non-discrimination, and predictable trade.32
GATT members agreed to liberalize their own trade in return for comparable

16 Protectionism, supra note 12.
17 Smoot-Hawley, supra note 14.
18 Jd.
19 Id.
20 Jd.
21 d.
22 Protectionism, supra note 12.
23 Id.

24 Peter Vanham, A Brief History of Globalization, WorLD EcoNomic Forum (Jan. 17, 2019), https:/
/www.weforum.org/agenda/2019/01/how-globalization-4-0-fits-into-the-history-of-globalization.

25 Bretton Woods-GATT, 1941-1947, OrrFICE oF THE HISTORIAN, https://history.state.gov/milestones/
1937-1945/bretton-woods (last visited Jan. 6, 2020) [hereinafter Bretton Woods].

26 Id.
27 Id.
28 Bretton Woods, supra note 25.
29 Id.
30 Id.
31 d.

32 KaMAL MALHOTRA & UNITED NATIONS DEVELOPMENT PROGRAMME, MAKING GLOBAL TRADE
WoRrk FOrR PeoPLE 52 (2012).
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commitments from other countries.?3 Accordingly, this framework gave member
nations an incentive to increase their own trading commitments.3* In addition,
GATT members were all given most favored nation status (“MFN”), which
meant that members were not permitted to discriminate between any trading part-
ners.> Further, in order to make trade more predictable, GATT encouraged
members to reduce tariffs through trade negotiations and eliminate non-tariff
trade barriers altogether.3¢ GATT even laid out special provisions for developing
countries which provided them greater flexibility when it came to developing
trade policies.?”

GATT provided initial rules for world trade and oversaw some of the highest
growth rates seen in international trade.3® From its signing until the late 1970s,
global gross domestic product (“GDP”) grew nearly 70% per year.3° Eventually,
this growth started to wane, and further discussions surrounding GATT
followed.*0

In the late 1980s, world leaders and economists came together in Uruguay for
another round of GATT negotiations.*! This time, negotiations were focused on
global efficiency, rather than world peace and economic interdependence.*? It
was decided that GATT could better serve global trade expansion if it became a
formal organization;*? from these negotiations the WTO was established.** As an
international arena, the WTO provides member nations with the opportunity to
address all types of international trade issues and concerns.* It oversees the im-
plantation of trade agreements and provides dispute settlement mechanisms.*°

Essentially, these frameworks encourage countries to specialize in what they
can most efficiently produce with the least number of resources.*’ This, in turn,
would promote economic growth on a global scale and lower prices of goods and

33 1d.
34 1d.
35 Id.
36 Id.
37 Id.
38 Bretton Woods, supra note 25.
39 The GATT Years, supra note 2.
40 Id.

41 The Uruguay Round, WorLD TRADE ORG., https://www.wto.org/english/thewto_e/whatis_e/tif_e/
fact5_e.htm (last visited Jan. 6, 2021).

42 The WTO Can . . . Contribute to Peace and Stability, WOoRLD TRADE ORG., https://www.wto.org/
english/thewto_e/whatis_e/10thi_e/10thi09_e.htm (last visited Jan. 6, 2021).

43 Susan Ariel Aaronson, From GATT to WTO: The Evolution of an Obscure Agency to One Per-
ceived as Obstructing Democracy, Econ. Hist. Ass’N, https://eh.net/encyclopedia/from-gatt-to-wto-the-
evolution-of-an-obscure-agency-to-one-perceived-as-obstructing-democracy-2/ (last visited Jan. 6, 2021).

44 The GATT Years, supra note 2.

45 What Is the WTO?, WorLD TraDE ORG., https://www.wto.org/english/thewto_e/whatis_e/
whatis_e.htm (last visited Jan. 6, 2021).

46 Id.

47 See Comparative Advantage and the Benefits of Trade, THE LIBRARY OF ECON. AND LIBERTY,
https://www.econlib.org/library/Topics/College/comparativeadvantage.html (last visited Jan. 6, 2021)
[hereinafter Comparative Advantage].
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services around the world.#® This framework was established under the theory
that each country should produce only what they can produce efficiently and sell
within a reasonable price.*?

B. The COVID-19 Pandemic

In late December 2019, an infectious respiratory disease, now namely known
as COVID-19, emerged from Wuhan, China.>® By the end of January, China
imposed aggressive lockdowns to help contain the spread of the virus; however,
these efforts by this point were too little too late.>! COVID-19 spread rapidly
through the rest of the world, and the World Health Organization (“WHQO”) ulti-
mately declared a global health emergency.>? Countries around the globe were in
disarray, trying and struggling to best contain this overwhelming disease. Over
39 million cases have now been reported worldwide now, and the WHO esti-
mates that more than 800 million people may have been infected by this virus.>3
This disease has now killed over 1.1 million people globally.>* In the US, alone,
there have been over 20 million reported cases of COVID-19 and over 300,000
deaths.>s

C. Global Trade Restrictions

As COVID-19 continued to sweep the world, and with very inconsistent infor-
mation spreading, many countries began to panic.’® COVID-19 presented the
world with an unprecedented global health challenge.>” Accordingly, many coun-
tries began to implement measures to reduce the spread of COVID-19.58 These
measures, unfortunately, shut down large portions of the world economy.>® As
the world saw an extraordinarily high demand for medical products, many na-

48 Stronger Open Trade Policies Enable Economic Growth for All, THE WorLD Bank (Apr. 3,
2018), https://www.worldbank.org/en/results/2018/04/03/stronger-open-trade-policies-enables-economic-
growth-for-all [hereinafter Open Trade].

49 Comparative Advantage, supra note 47.

50 Pneumonia of Unknown Cause — China, WorLD HeaLtH OrG. (Jan. 5, 2020), https:/
www.who.int/csr/don/05-january-2020-pneumonia-of-unkown-cause-china/en/.

51 Erin Schumaker, Timeline: How Coronavirus Got Started, ABC News (Sept. 22, 2020, 10:55
AM), https://abcnews.go.com/Health/timeline-coronavirus-started/story 7id=69435165.

52 Id.

53 Henrik Pettersson et al., Tracking Coronavirus’ Global Spread, CNN, https://www.cnn.com/inter-
active/2020/health/coronavirus-maps-and-cases/ (last updated Apr. 19, 2021); Covid-19 Updates: One in
10 Worldwide May Have Had Virus, WHO Says, BBC News (Oct. 5, 2020), https://www.bbc.com/news/
world-54422023.

54 1d.

55 United States COVID-19 Cases and Deaths by State, CENTER FOR DISEASE CONTROL AND PREVEN-
TION, https://covid.cdc.gov/covid-data-tracker/ (last visited Jan. 6, 2021).

56 See generally Liu et al., supra note 8 (discussing the onset of the pandemic).

57 Export Prohibitions and Restrictions, WORLD TrRaDE OrG., 1 (Apr. 23, 2020), https:/
www.wto.org/english/tratop_e/covid19_e/export_prohibitions_report_e.pdf.

58 Id. at 6.

59 Id. at 3.
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tions turned towards export prohibitions and restrictions in order to alleviate
shortages of supplies on a national level.®°

By the end of summer 2020, nearly 90 countries had enacted similar export
restrictions.®! Since the onset on the pandemic, countries from around the world
have taken close to 200 public health and public health related actions that ban or
limit exports on certain products.®?> Some analysts argue that international export
restrictions surged after China implemented many of their own in early 2020.63
China’s domestic prioritization essentially fueled personal protective equipment
(“PPE”) shortages around the world and thus prompted further global
restrictions.®*

The US, for example, enacted trade restrictions on many pieces of medical
gear needed to fight the COVID-19 pandemic.®> Under the Defense Production
Act (“DPA”), President Trump restricted exports of respirators, surgical masks,
and hospital gloves.®® Under his direction, the US Federal Emergency Manage-
ment Agency (“FEMA”) limited many American exports of personal protective
equipment.®’” More countries followed suit and imposed temporary export restric-
tions of their own in order to mitigate potential shortages of their key supplies.°3

Roughly 80 countries, including 46 WTO members, introduced export restric-
tions.®® While most restrictions were considered temporary, export bans ac-
counted for over 90% of trade restrictions that were imposed due to the
pandemic.’® The products that these restrictions covered varied country to coun-
try, but most of them included medical supplies, medical equipment, and food.”!

III. Discussion
A. Medical Imports and Exports on a Global Scale

This pandemic has brought a great deal of attention to global trade — especially
to medical products that are used for medical testing, treatment, and prevention.”?

60 1d.

61 COVID-19: Measures Affecting Trade in Goods, WorLD TRADE ORG., https://www.wto.org/en-
glish/tratop_e/covid19_e/trade_related_goods_measure_e.htm (last updated Mar. 26, 2021).

62 Id.

63 Export Controls and Export Bans over the Course of the Covid-19 Pandemic, WORLD TRADE
ORG., 2 (Apr. 29, 2020), https://www.wto.org/english/tratop_e/covid19_e/bdi_covid19_e.pdf [hereinafter
Export Controls].

64 Id.

65 Brown, supra note 9.

66 Jd.

67 Id.

68 Casey & CimiNoO-IsAAcs, supra note 10.

69 Export Prohibitions and Restrictions, supra note 57, at 1.

70 Casey & CimiNoO-ISAAcs, supra note 10.
7

Export Prohibitions and Restrictions, supra note 57, at 1.

72 Trade in Medical Goods in the Context of Tackling COVID-19, WorLD TRADE ORG., 1 (Apr. 3,
2020), https://www.wto.org/english/news_e/news20_e/rese_03apr20_e.pdf [hereinafter Trade in Medical
Goods].
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Medical products constitute roughly 5% of total global trade, and in 2019 alone,
medical product imports surpassed 1 trillion dollars.”3

The US, Germany, and China represent that top three importers for medical
products.’* In recent years, though, the US has become the largest importer of
medical products — its share of world medical products accounting for 19% of
total world imports in 2019.7> US medical imports come primarily from Ireland,
Germany, Switzerland, China, and Mexico.”®¢ German medical imports, on the
other hand, primarily come from other European countries and the US.”” Mean-
while, China’s medical imports come primarily from Germany and the US.78
Medical exports, on the other hand, predominantly come from Germany, the US,
and Switzerland.”® However, China is the top exporter of face masks.3° More
than half the world’s respirators, on the other side, are exported primarily from
Singapore, the US, the Netherlands, and China combined.8!

Similar to other industries, international trade has facilitated an interdepen-
dence on PPE around the world, with countries depends on global value chains
and international trade for medical products.®? Unfortunately, as COVID-19
worsened, a growing number of states enacted export prohibitions and restric-
tions of these products.®3

B. Export Restrictions

As COVID-19 continued to spread around the world, more governments began
to adopt measures in order to reduce the exports of medical supplies and equip-
ment.3* Some states embraced explicit export bans on medical products, while
others curbed exports via more subtle measures.8>

In early April of 2020, China enacted strict export controls on various medical
products; these included face masks, protective suits, thermometers, ventilators,
as well as COVID-19 testing kits.8¢ All exports of these products had to be ac-
companied with proof of registration with China’s National Medical Products
Administration (“NMPA”).87 In addition, China added an export prohibition

73 Id. at 2.

74 Id. at 4.

75 Id. at 3.

76 Id.

77 Trade in Medical Goods, supra note 72, at 4.
8 Id.

7 Id. at 5.

80 Id.

81 Id.

82 Export Prohibitions and Restrictions, supra note 57, at 3.
83 Id.

84 Simon J. Evenett, Tackling Covid-19 Together, the Trade Policy Dimension, GLOBAL TRADE
ALERT, 2 (Mar. 23, 2020), https://www.globaltradealert.org/reports/download/51.

85 Id. at 5.
86 Export Controls, supra note 63, at 3.
87 1d.
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which only allowed exports of these medical products upon authorization.3?
These additional layers of certification, inspection, and authorization acted as
more export “hoops” to jump through.8®

In the US, the Federal Emergency Management Agency (“FEMA”) issued a
temporary ban on certain personal protective equipment exports.”® These restric-
tions were placed on respirators, respiratory filters, surgical face masks, and pro-
tective medical gloves.”! As a result of the ban, these medical products could not
be exported without FEMA permits.®? These restrictions applied to roughly $1.1
billion of US exports.”3

Even the European Union (“EU”), the so called “champion of open markets,”
enacted their share of export prohibitions.”* In the early months of the pandemic,
the EU made all personal protective equipment exports subject to authorization
and prohibited their exportation without license.”> Similarly, the United Kingdom
(“UK”) enacted export prohibitions on over 80 types of vital drugs in order to
prevent medicinal shortages.”® The UK also mandated licenses for any exports of
personal protective equipment to countries outside the EU or European Free
Trade Association.®”

Furthermore, India placed export restrictions on vitamins, pharmaceutical raw
materials, ventilators, and anti-malarial medicines.®® Indonesia announced tem-
porary export bans on sanitizers, face masks, and certain types of medical equip-
ment.”® Ukraine enacted quantitative restrictions on personal protective
equipment exports such as masks, disinfectants, protective suits, and gloves.!%°

88 COVID-19 Temporary Trade Measures, INT'L. TRADE CTR., https:/macmap.org/covid19 (last up-
dated Dec. 7, 2020) [hereinafter INT’L TRADE CTR].

89 Id.

90 Export Allocation Rule of Medical Supplies and Equipment for COVID-19, Fep. EMERGENCY
Mawmt. AGENCY, https://www.fema.gov/fact-sheet/allocation-rule-personal-protective-equipment-exports
(last updated May 23, 2021) [hereinafter FEMA].

91 Id.

92 Export Controls, supra note 63.

93 Casey & CmmiNo-IsAAcs, supra note 10.
94 Export Controls, supra note 63.

95 Id.

96 INT’L TRADE CTR, supra note 88.

97 Id.

98 Export Controls, supra note 63, at 3; PTI, WTO Asks Members to Share Information on Trade
Measures Related to COVID-19, FinanciaL Express (Mar. 25, 2020, 4:48 PM), https:/
www.financialexpress.com/economy/wto-asks-members-to-share-information-on-trade-measures-re-
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Serbia, too, closed its borders and enacted export restrictions on various medici-
nal products.!0!

Supporters claim that these prohibitive measures were necessary to prioritize
domestic demands.'9? Critics argue, however, that export restrictions not only
harm international trade, but pose an extremely detrimental domino effect on
nations that rely on international PPE. In fact, such export restrictions have al-
ready caused shortages of such products in countries looking to purchase
them.103

IV. Analysis
A. WTO Compliance

While the WTO generally does not permit export restrictions, GATT does pro-
vide exceptions to this generally accepted framework.!%4 Article XI:2 of GATT
provides the first exception.!9 This article allows temporary export prohibitions
or restrictions “to prevent or relieve critical shortages of foodstuffs or other prod-
ucts essential to the exporting contracting party.”1°¢ The second exception is set
forth by GATT Article XX(b), which allows for any measures that are “necessary
to protect human, animal or plant life or health.”!97 GATT Article XXI(b) pro-
vides the last exception, which allows member states to take actions “which it
considers necessary for the protection of its essential security interests” in times
of international emergencies.!08

As to the first exception, export restrictions seem to be justified under GATT
Article XI:2.19° In the case of China — Raw Materials,''° a critical shortage was
defined as “deficiencies in quantity that are crucial, that amount to a situation of
decisive importance, or that reach a vitally important or decisive stage, or a turn-
ing point.”’!!! With the current pandemic, the WTO Appellate Body’s interpreta-
tion of Article XI:2 appears to stipulate that WTO Members do in fact have the
authority to restrict necessary exports of food and medical supplies in order to
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medical-supply-chain-flash-point/.
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prevent critical shortages.!!? In fact, as demand for medical products and equip-
ment soared, many nation members turned toward export prohibitions and re-
strictions in order to mitigate supply shortages of products they deemed
necessary.!!3

Regarding the second exception articulated in Article XX(b), export restric-
tions put into place to protect human, animal, or plant life or health appear to be
in accord with WTO obligations and rules, so long as they are not applied in a
discriminatory manner or are disguised restrictions on international trade.!!'# In
short, indiscriminate export restrictions on medical products are indeed in accor-
dance with WTO law.

The last exception in GATT Article XXI(b) regarding national security, how-
ever, does not come across as a justifiable exception for export trade restric-
tions.!!'> While the pandemic undoubtedly plays into a member state’s national
security interests, the WTO typically does not equate health emergencies as those
justifiable in international relations.!!® Accordingly, national security concerns
do not justify any of these export restrictions.

It must be said, while export restrictions may be in accordance with WTO law
and obligations, in no way does that imply such restrictions are ultimately useful
tools in fighting the COVID-19 pandemic.

B. Impact on Global Trade

While perhaps compliant with WTO obligations, the WTO nevertheless argues
these prohibitive export restrictions hurt global value chains.!!” The concept of
global value chains refers to international production sharing—a process in
which production activities are broken down and carried out by different coun-
tries.!'® From a product’s conception to its end use, the design, production, and
distribution stages may all be divided among multiple firms across many geo-
graphic spaces.!!®

Due to the fact production processes for many items around the world are so
integrated into global value chains, export restrictions essentially fuel
shortages.'?° No country in the world can produce all the products it needs for
medical care; nor can a single country produce all the necessary intermediate
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products.'?! While countries enacted export prohibitions in an effort to mitigate
critical shortages, these restrictions did just the opposite.'2? If a myriad of coun-
tries are prohibiting the exportation of medical goods, then no country will have
all the medical products needed to fight the pandemic.!?3

For example, while the EU manufactures a large amount of medical devices
and medicines, it is still very dependent on a myriad of imports that are necessary
for medical care, such as pharmaceutical raw materials, generic drugs, and pro-
tective equipment.'?* In 2019, the EU imported roughly 17.6 billion US dollars
worth of personal protective equipment.!?> Correspondingly, when other coun-
tries impose export prohibitions and restrictions, despite its medical manufactur-
ing capabilities the EU ends up worse off.!2¢

The COVID-19 pandemic has highlighted the world’s need for global value
chains. Responding effectively and efficiently to the COVID-19 pandemic un-
doubtedly requires an increase in global medical supply production, and well-
functioning global value chains are needed to do just that.!?” As world production
increases and becomes available, international trade will be of the utmost impor-
tance when it comes to moving needed supplies from where it is abundant to
where it is lacking.!?® This is especially important during global pandemics
where a disease peaks in different locations at different times.!>® Global effi-
ciency is highly dependent on these international global value supply chains.!3¢

Export restrictions, however, risk hindering the required supply response that
the world needs—especially when it comes to much needed medical equip-
ment.!3! These export restrictions have created a ripple effect through the world
economy.!3? Even Economists argue initial export restrictions may lead to retali-
atory measures by other countries, which may also be comparable export restric-
tions.!33 This, in turn, disrupts international supply chains, cuts countries off
from essential supplies, and ultimately further dampens the global economy.!34

While countries may be imposing limits on trade exports in order to curb vital
medical shortages and thus, safeguard the lives of its own citizens, doing so is
disadvantageous as no country alone can successfully produce all the medical
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equipment needed. In reality, these measures do the opposite. They disrupt sup-
ply chains and decrease total production, which in turn leads to essential product
shortages in areas that need them the most.!3> Other nations consequently counter
these restrictions with ones of their own, which only exacerbates the global crisis
at hand.!3¢

C. Impact on the United States

The US is no exception to the detrimental effect of protectionism and export
restrictions. In fact, President Trump’s restrictive curb on medical gear exports
put Americans and other countries at higher risk. The reason is simple: the US
relies extensively on the importation of PPE.!37 The US imported $4.7 billion of
other PPE, which included face shields, protective garments, hand sanitizer, pro-
tective goggles, and headwear.!3® Ventilators, X-ray equipment, thermometers,
and other such PPE made up another $12.6 billion of US imports.!3°

Aside from finished medical products, inputs needed to manufacture medical
gear are just as much impacted by export restrictions. For example, US compa-
nies use Canadian pulp to produce protective garments.!4 Put plainly, export
restrictions on medical gear conversely put US medical imports at risk as well.

As a plethora of countries followed suit in implementing medical export re-
strictions of their own, critics point out the impact of these restrictions will harm
not only those who are enacting the restriction, but also smaller countries who
depend and rely on foreign medical goods.!4!

D. Impact on Developing Nations

For many patients who contract severe cases of COVID-19, access to medical
products, ventilators in particular, is a matter of life and death.'4> Global export
bans on medical ventilators deprives numerous developing nations of these prod-
ucts; many global value chains provide the parts for ventilator producers.!43 Ac-
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cordingly, export restrictions on these items stalls production of ventilators
which, in turn, denies foreign buyers and citizens of these much-needed items. !4+

In analyzing trade data, the United Nations (“UN”) revealed that in 2018, only
25 states exported more than $10 million of medical ventilators.!4> Of those, only
one was a Latin American country, and none were from Africa, the Middle East,
or South Asia.'#¢ Thus, when top ventilator exporters curb or restrict ventilator
shipments, a large portion of the world’s population are then denied access to
these much needed products—especially during a pandemic.!4?

Many countries in Latin America and the Caribbean are highly dependent on
US medical equipment.'4® Jamaica, for example, imports a majority of their res-
pirators, gloves, and masks from the US.!4° Many developing nations do not even
have the ability to increase their local production of medical gear. Therefore,
depriving these countries of even one of these products could seriously hamper
the effectiveness of their medical response to COVID-19.150

In addition, the EU’s export restrictions on certain medical products could
very well have compromised the healthcare systems in developing nations in
Eastern Europe and sub-Saharan Africa—many of which rely heavily on the EU
for medical supplies.!>! For example, Cape Verde, a small island nation in the
Atlantic, imports over 90% of its medical gloves and face shields from the EU.!52
EU restrictions could consequently limit medical supplies and in turn, the quality
of care available to those on the island. Even where one medical product is lack-
ing or unable to be sourced, effective medical care could very well be
jeopardized.'>3

Industrial countries have long pushed developing countries to open up their
markets to foreign imports.'>* This has created a system in which developing
countries come to heavily rely on foreign imports, especially on medical equip-
ment.!>> Thus, for many developing countries, restrictive export policies threaten
to eliminate their access to global markets for medical product imports right
when they need it most.!>¢
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V. Proposal
A. The Case for Free Trade — Even During a Pandemic

Integration into the global economy has long been tied to economic growth,
development, and poverty reduction.'>” Studies have even shown that open
global trade policies are needed for continuous economic growth.!® In fact, in
terms of increasing living standards, no country has achieved great success in the
last few decades without being open to global trade.!> It has even enabled many
developing countries to establish their own competitive advantages, especially in
the realm of product manufacturing.!¢®

Essentially, the free trade framework encourages countries around the world to
specialize in what they are able to produce with the least amount of resources. 6!
This, in turn, promotes economic growth on a global scale and lowers the price of
goods and services around the world.'°? After all, no country alone can produce
all of the goods it needs at a reasonable price.'®? This is particularly applicable to
medical products.

The success that coincides with free trade does not disappear with the onset of
a global emergency. Given the COVID-19 pandemic, liberalized trade is essential
to save lives. There is a well-defined need to keep trade flowing in order to
ensure the supply of essential medical products is properly produced and distrib-
uted throughout the world. This, however, will require cooperation between all
nations. Keeping trade open and flowing requires the market to keep supplying
essential goods and requires countries to avoid export restrictions.!®* Easing trade
tensions and restrictions is particularly crucial.

A number of nations issued statements urging that states keep trade lines open.
For instance, Australia, Brunei Darussalam, Canada, Chile, the Republic of the
Union of Myanmar, New Zealand, and Singapore issued a joint statement outlin-
ing their commitment to maintaining open and connected supply chains.'®> These
countries recognized the importance of removing restrictions on essential goods,
especially on medical supplies, in order to support the viability of global supply
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chains.!¢¢ Despite the uncertainty associated with the pandemic, countries need
to unite to keep trade flowing. Protectionism has consistently proven to be a
costly failure, and a global pandemic is not the time for a shift toward isolationist
measures.'¢7

As COVID-19 rages on, nations would do well to first increase global trade
transparency.!®® Global transparency is crucial in structuring sound national poli-
cies while simultaneously keeping international trade flowing.'®® That said, coun-
tries would do best to honor their commitments to the WTO by properly
reporting all COVID-19 related trade measures taken.!70

In addition, nations should opt for global cooperation in making sure global
supply chains are not disrupted—particularly as it regards the many medical
products needed to fight off disease.!”! Opening trade of essential medical sup-
plies means removing trade barriers, including tariffs and export prohibitions.!7?
It means expediting any necessary certification procedures and enhancing trade
facilitation to maintain the flow of goods between countries.!”3

States need to properly plan beyond the immediate. There is a serious need to
increase the overall supply of essential medicinal products globally, and nations
should urgently work together to boost capacity and production, rather than im-
plementing any kind of restrictions. In essence, this means prioritizing free trade.
Nations are undoubtedly concerned with wanting to protect their own citizens,
but the effect these restrictions have on other countries, and in turn, the global
containment efforts, can be extremely detrimental.!74

Transparency, global cooperation, and liberalized trade are essential to build
an effective global supply of medical gear needed to fight the COVID-19 pan-
demic. Export restrictions on essential goods, such as medical equipment, should
be removed and free trade embraced. Nations need to work together in order to
increase medical supplies, not restrict it.

VI. Conclusion

Export restrictions can have ripple effects throughout the global economy.
While they may be deemed justifiable under WTO obligations, COVID-19
should not be used as a basis to impose limits on trade exports—even if countries
consider it a priority to safeguard the lives of its own citizens. In the short term,
export restrictions may result in increased domestic availability of medical prod-
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ucts. On the contrary, however, export restrictions ultimately reduce total global
supply; limiting the availability of medical products on both a domestic, as well
as international, level. In addition, developing countries are severely affected by
restrictive measures placed on PPE. As many have limited manufacturing capaci-
ties, they rely on industrial nations for many medical products. In the aggregate,
export restrictions are counterproductive.!”> What makes sense in a single emer-
gency can be disastrous during a global crisis.!”’® These ideas considered, free
trade should be embraced and remain preferential for the global good. After all, a
global pandemic requires a global response.
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