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Section 7 of the Clayton Act, 15 U.S.C. 8§ 18, @odk mergers and acquisitions if
their effect may be to substantially lessen contipetior tend to create an oligopoly or
monopoly. The biggest concern is horizontal meygar acquisitions — that of direct
competitors. The fewer the number of competitorghe more concentrated the market
is in the hands of a few competitors, the higherrtbk that a merging of competitors will
lessen competition. The Hart-Scott-Rodino Act (15.C. §18a) also requires that notice
of the intent to merge with or acquire the stockassets be given to the FTC and the
Attorney General for deals above $200 million. Thepartment of Justice has issued
guidelines regarding how the FTC analyzes a prapbseizontal merger in the “hope(]
[of] reduce[ing] the uncertainty associated witlioecement of the antitrust laws in this
area.” In addition, transnational mergers andtjgentures touching many markets may
be subject to merger review and pre-merger notiioan multiple jurisdictions. All in
all, mergers affecting more than just the Unitedt&t raise special concerns over and
above the normal antitrust issues under U.S. astitaw. These special concerns are the
subject of this chapter.

U.S. Department of Justice and the Federal Trade Commission, 1992 Horizontal
Merger Guidelines

0.2 Overview

The Guidelines describe the analytical process that Agency will employ in
determining whether to challenge a horizontal mergist, the Agency assesses whether
the merger would significantly increase concemratand result in a concentrated
market, properly defined and measured. Second,Apency assesses whether the
merger, in light of market concentration and otfamtors that characterize the market,
raises concern about potential adverse competiffexts. Third, the Agency assesses
whether entry would be timely, likely, and sufficteeither to deter or to counteract the
competitive effects of concern. Fourth, the Agemsgesses any efficiency gains that
reasonably cannot be achieved by the parties throtiger means. Finally the Agency
assesses whether, but for the merger, either partiye transaction would be likely to
fail, causing its assets to exit the market. Thexgss of assessing market concentration,
potential adverse competitive effects, entry, efficy and failure is a tool that allows the
Agency to answer the ultimate inquiry in mergerlgsia: whether the merger is likely to
create or enhance market power or to facilitatexercise.



1. Market Definition, Measurement and Concentration

A merger is unlikely to create or enhance marketgyoor to facilitate its exercise unless
it significantly increases concentration and resutt a concentrated market, properly
defined and measured. Mergers that either do gaifgiantly increase concentration or
do not result in a concentrated market ordinaglyuire no further analysis.
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Market definition focuses solely on demand subtstitufactors--i.e., possible consumer
responses. Supply substitution factors--i.e., pbsgroduction responses--are considered
elsewhere in the Guidelines in the identificatidrfions that participate in the relevant
market and the analysis of entry. See Sectionardd33. A market is defined as a product
or group of products and a geographic area in which produced or sold such that a
hypothetical profit-maximizing firm, not subject fwice regulation, that was the only
present and future producer or seller of thoseymtwdin that area likely would impose at
least a "small but significant and nontransitonytrease in price, assuming the terms of
sale of all other products are held constant. Avaht market is a group of products and a
geographic area that is no bigger than necessasatisfy this test. The "small but
significant and nontransitory” increase in priceemmployed solely as a methodological
tool for the analysis of mergers: it is not a talese level for price increases.
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1.2 Geographic Market Definition

For each product market in which both merging firpeticipate, the Agency will
determine the geographic market or markets in wthehfirms produce or sell. A single
firm may operate in a number of different geographarkets.

1.21 General Standards

Absent price discrimination, the Agency will delate the geographic market to be a
region such that a hypothetical monopolist that thasonly present or future producer of
the relevant product at locations in that regioruldrofitably impose at least a "small

but significant and nontransitory” increase in @ribolding constant the terms of sale for
all products produced elsewhere. That is, assuthiaigbuyers likely would respond to a
price increase on products produced within theaterdly identified region only by

shifting to products produced at locations of pithn outside the region, what would
happen? If those locations of production outside tegion were, in the aggregate,



sufficiently attractive at their existing termssale, an attempt to raise price would result
in a reduction in sales large enough that the priceease would not prove profitable,
and the tentatively identified geographic area wqarbve to be too narrow.

In defining the geographic market or markets aéddiy a merger, the Agency will begin
with the location of each merging firm (or eachnplaf a multiplant firm) and ask what
would happen if a hypothetical monopolist of theevant product at that point imposed
at least a "small but significant and nontransitangrease in price, but the terms of sale
at all other locations remained constant. If, spense to the price increase, the reduction
in sales of the product at that location would begé enough that a hypothetical
monopolist producing or selling the relevant prdcatche merging firm's location would
not find it profitable to impose such an increaseprice, then the Agency will add the
location from which production is the next-best stithte for production at the merging
firm's location.

In considering the likely reaction of buyers tor&ce increase, the Agency will take into
account all relevant evidence, including, but mited to, the following:

(1) evidence that buyers have shifted or have densd shifting purchases between
different geographic locations in response to netatchanges in price or other
competitive variables;

(2) evidence that sellers base business decisionhe prospect of buyer substitution
between geographic locations in response to relathanges in price or other
competitive variables;

(3) the influence of downstream competition facgdubyer in their output markets; and
(4) the timing and costs of switching suppliers.

The price increase question is then asked for athgtical monopolist controlling the
expanded group of locations. In performing suceesgerations of the price increase
test, the hypothetical monopolist will be assuneg@ursue maximum profits in deciding
whether to raise the price at any or all of theitaltal locations under its control. This
process will continue until a group of locationsidentified such that a hypothetical
monopolist over that group of locations would pafly impose at least a "small but
significant and nontransitory" increase, includihg price charged at a location of one of
the merging firms.
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1.4 Calculating Market Shares

1.41 General Approach



The Agency normally will calculate market shares d8 firms (or plants) identified as
market participants in Section 1.3 based on thad sa@les or capacity currently devoted to
the relevant market together with that which likelpuld be devoted to the relevant
market in response to a "small but significant andtransitory” price increase. Market
shares can be expressed either in dollar termsighrsmeasurement of sales, shipments,
or production, or in physical terms through measet of sales, shipments, production,
capacity, or reserves.

Market shares will be calculated using the bestcatdr of firms' future competitive
significance. Dollar sales or shipments generaliy be used if firms are distinguished
primarily by differentiation of their products. Ursales generally will be used if firms
are distinguished primarily on the basis of thelative advantages in serving different
buyers or groups of buyers. Physical capacity semees generally will be used if it is
these measures that most effectively distinguishdi Typically, annual data are used,
but where individual sales are large and infrequsatthat annual data may be
unrepresentative, the Agency may measure marketsbaer a longer period of time.

In measuring a firm's market share, the Agency moll include its sales or capacity to
the extent that the firm's capacity is committedsorprofitably employed outside the
relevant market that it would not be available égpond to an increase in price in the
market.
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1.43 Special Factors Affecting Foreign Firms

Market shares will be assigned to foreign competito the same way in which they are
assigned to domestic competitors. However, if ergbharates fluctuate significantly, so
that comparable dollar calculations on an annuaisbenay be unrepresentative, the
Agency may measure market shares over a perio@tdhgn one year.

If shipments from a particular country to the UditBtates are subject to a quota, the
market shares assigned to firms in that country nmat exceed the amount of shipments
by such firms allowed under the quota. In the acdsestraints that limit imports to some
percentage of the total amount of the product solthe United States (i.e., percentage
guotas), a domestic price increase that reducecesiiicrconsumption also would reduce
the volume of imports into the United States. Adaagly, actual import sales and
capacity data will be reduced for purposes of datowg market shares. Finally, a single
market share may be assigned to a country or gobepuntries if firms in that country
or group of countries act in coordination.

Yamaha Motor Co., Ltd. v. Federal Trade Commission, 657 F.2d 971 (8th Cir. 1981).

These petitions for review challenge an order led Federal Trade Commission



holding that a joint-venture agreement entered loytpetitioners for the manufacture and
sale of outboard motors is unlawful under Sectiaf the Clayton Actl5 U.S.C. 8§ 18
and Section 50f the Federal Trade Commission At§ U.S.C. 8 45The parties to the
agreement were Yamaha Motor Company, Ltd., and ®vigk Corporation and its
subsidiary Mariner Corporation. The principal qiu@mstpresented is whether the Federal
Trade Commission had the support of substantialezxde on the record as a whole when
it concluded, in the words of Section 7, that tlifeat of the joint venture “may be
substantially to lessen competition.” We think #reswer to this question is yes, and we
therefore affirm the order of the Commission, wsttme modifications of the remedy it
imposed.

I. THE FACTS

Brunswick is a diversified manufacturer whose jpicid include recreational items.
Brunswick began making outboard motors in 1961, mih@cquired what is now called
its Mercury Marine Division (Mercury). Brunswick ithe second largest seller of
outboard motors in the United States. Between WL 1973 its share of the outboard
motor market fluctuated between 19.8% and 22.6%rbyvolume and between 24.2%
and 26% by dollar volume. Brunswick also sells Mgrcury outboards in Canada,
Australia, Europe, and Japan.

Before entering the joint venture, Brunswick, thgh Mercury, was considering
development of a second line of outboards in aorefo increase its market share.
Mariner was to become this second line, which Bmicls hoped would expand the
dealer network carrying both the Mercury and Marim@ands.

Yamaha is a Japanese corporation incorporatedifgyoN Gakki Company, Ltd. In
1972, it made outboard motors, motorcycles, snowle®band boats. Since 1961,
Yamaha has sold snowmobiles, motorcycles, and gpants to Yamaha International
Corporation, a wholly owned subsidiary of Nipponk@&awhich distributes to the United
States. In 1972, 40% of Yamaha's total sales wera éxports to this country, and 70%
of its total production was for export to some doynother than Japan. Yamaha
manufactures outboard motors through Sanshin Kdgympany, Ltd., also a Japanese
corporation. Since 1969, when Yamaha acquired 60%anshin’'s stock, Sanshin has
produced Yamaha brand outboard motors, and theys@rdkin most outboard motor
markets throughout the world.

On November 21, 1972, Brunswick and Yamaha entegreda joint venture under
which Brunswick, through Mariner, acquired 38% bé tstock of Sanshin. Yamaha's
share in Sanshin also became 38%, with the balahdbe stock held by others not
involved here. Sanshin was to produce outboard rea@tod sell its entire production to
Yamaha. Some of the motors were to be sold by Yamatder its own brand name,
while the rest, physically identical, were to besald by Yamaha to Mariner, to be
marketed by it under the Mariner brand name.

Under the agreement Sanshin's governing boarcleaen directors, six selected by



Yamaha and five selected by Brunswick. Certain ca@fe transactions, such as
expansion of product lines or budget approval, irequthe approval of seven of the
directors. In addition, there was a four-person efaping committee,” on which
Brunswick and Yamaha were equally represented. agneement was to last an initial
term of ten years, with automatic three-year exterssto follow, but either party had the
right to terminate it at the end of any term, byirgg three years' written notice.

A collateral or ancillary agreement gave Brunswitle exclusive right to sell
Sanshin-produced outboards in the United Statesjadza Mexico (with some
exceptions), Australia, and New Zealand. Yamahaiobt the exclusive right to the sale
of Sanshin outboards in Japan. In the rest of tbedis markets, Sanshin-produced
Yamaha and Mariner engines could be sold in corigetwith one another. There were
several other collateral agreements, which (1) dgarfYamaha from manufacturing
directly or indirectly the same or similar enginesade by Sanshin or from purchasing
any other outboard motors from other suppliers rfesale, (2) limited competition
between Brunswick and Yamaha in those remaininketsuwhere both were permitted
to sell Sanshin-produced motors, and (3) prohibBashswick from manufacturing any
products competitive with those then produced bgnalaa, except snowmobiles.

The United States outboard motor industry is oftefded into low-horsepower and
high-horsepower segments, both of which are domthhay a few firms. The four largest
firms in 1973 were Outboard Marine Corporation (OM®@hich produces the Johnson
and Evinrude brands, Brunswick, Chrysler, and E3keese four firms accounted for
94.9% of the United States market in terms of usdtil, with the top two firms, OMC
and Brunswick, controlling 72.9%. Market-share oty dollar volume indicate even
greater concentration. The top four firms accourited98.6%, with the same top two
firms accounting for 85%.

The outboard motor industry, though productiveragfid growth in sales and high
profits, has not attracted new entrants. On théraop it has experienced a decline in the
number of firms. Of the eight competitors activel865, three had departed by 1969.

Il. PROCEEDINGS BELOW
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On appeal [from an ALJ decision to uphold the foienture], the Commission
reversed. On November 9, 1979, it held that Yanvaas, in 1972, both an actual and a
potential competitor of Brunswick. The FTC did fiiotd the elimination of Yamaha as
an independent actual and potential competitor eigfned by any procompetitive effects
of the joint venture. In particular, it rejectecetiALJ's characterization of Mariner as a
new or additional force increasing competition Ine tsale of outboard motors in the
United States. The Commission also held unlawfiddlcollateral agreements associated
with the formation of the joint venture: (1) Theragment precluding Yamaha from
marketing the joint-venture output in North Ameri@nd precluding Brunswick from



doing so in Japan, but leaving Brunswick free taticme selling its Mercury brand all
over the world; (2) the agreement that Brunswickil@anot invite Yamaha dealers in the
so-called “non-exclusive markets,” principally Epeoand South America, to join the
Mariner network; and (3) the Technical Assistangge®ment for exchange of certain
technical information, providing that Mercury woulidbt manufacture any product
competitive with those then being made by Yamahth the exception of snowmobiles.
The Commission remanded the matter to the ALJ witections to make additional
findings and formulate a recommended remedial order

The ALJ promptly complied with this direction, atite Commission in due course
issued an order in substance adopting his recomatiend as to appropriate relief. The
FTC's final order, entered on August 14, 1980,aleé@ that the joint-venture agreement
be rescinded. It ordered Brunswick and Marinethini90 days from the date the order
became final, to sell the Sanshin stock back to atearat a price based on “the value of
the net tangible assets per share, computed andtedjto the last day of the six-month
term immediately preceding the date of the sal€tie order also prohibited Brunswick
and Mariner from making or enforcing any agreemprdventing any person from
manufacturing, selling, or distributing outboardtors in the United States; it forbade
Yamaha to make or observe any agreement that wmehent it from manufacturing,
selling, or distributing outboard motors in the téwli States; and it prohibited Brunswick,
Mariner, and Yamaha, for a period of three yeaxmnfmaking any acquisition in the
outboard-motor industry without the prior approgathe Commission.

*kkk

[ll. ANALYSIS
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Section 7[of the Clayton Act] prohibits any corporation eggd in commerce from
acquiring, directly or indirectly, the stock or ass of any other corporation engaged in
commerce “where in any line of commerce in anyieacdf the country, the effect of
such acquisition may be substantially to lessen pagition, or tend to create a
monopoly.” Thus, we must define the relevant gapgic (section of the country) and
product (line of commerce) markets prior to resajvivhether any specific conduct is
violative of the Clayton Act. As for the relevargagraphic market, our task is an easy
one. The parties have stipulated that the UniteateStis the relevant geographical
market. The Commission found the relevant produatket to be all outboard motors,
including submarkets for low-horsepower (20 horsemo and below) and high-
horsepower motors. Though the ALJ's determinatifierdd somewhat, this finding by
the Commission is not challenged on review.

We now turn to the arguments for reversal urgethbyappellants. The arguments for
Brunswick and Yamaha are several and distinct. Eadh be discussed in turn,
beginning with those of Brunswick.



Brunswick's Arguments for Reversal.

Brunswick first challenges the Commission's firgdthat the joint-venture agreement
is violative of s 7 of the Clayton Act as not sugpd by substantial evidence. This
general attack necessarily involves several pobgsause the Commission's finding of a
violation rests on two alternate grounds. Thoseigds are:

(1) (that) as a result of the joint venture, Yamatey have been eliminated as an actual
potential entrant into the United States outboaodommarket, (and) (2) the joint-venture
agreement may have substantially reduced existioigppetition between Yamaha,
Mercury, and others in the United States market, ..

The Commission's first ground involves applicatadra theory known as the “actual
potential entrant doctrine.” In essence the doetrimder the circumstances of this case,
would bar acquisitions by a large firm in an oligbgtic market, if the acquisition
eliminated the acquired firm as a potential competiand if the acquired firm would
otherwise have been expected to enter the relenarket de novo. To put the question in
terms applicable to the present case, would Yamabsent the joint venture, probably
have entered the U.S. outboard-motor market indigdty, and would this new entry
probably have increased competition more thandim yenture did? We stress the word
“probably” in this formulation of the issue, becaufe question undé&ection 7is not
whether competition was actually lessened, but kdretit “may be” lessened
substantially. The question arises here, of counsg,in the perhaps more common
context of an outright acquisition of a competitioat might otherwise have entered, but
in the form of acquisition of stock in a jointly oa&d company, an acquisition that
necessarily foreclosed (for the duration of thenjoienture) the independent entry of
Yamaha, the other joint venturer.

Although the Supreme Court has yet to rule speadlfi on the validity of the actual-
potential-entrant doctrine, it has delineated twecpnditions that must be present, prior
to any resolution of the issue. First, it must beven that the alleged potential entrant had
“available feasible means” for entering the reldvararket, and second, “that those
means offer(ed) a substantial likelihood of ultiedatproducing deconcentration of that
market or other significant procompetitive effettsUnited States v. Marine
Bancorporation, 418 U.S. at 63®n this basis the Commission's decision is amply
supported by the evidence.

A finding that the first precondition exists, issence, establishes whether the firm in
guestion is an “actual potential entrant.” It isai that absent the joint venture, de novo
entry into the United States market, in both thve émd high horsepower submarkets, was
Yamaha's only alternative, unless it was prepapedbandon the United States market
altogether, which is most unlikely. There is substd evidence to support the finding
that such entry into the United States market isaeiractive alternative. The United
States market for outboard engines is the largesin@ost sophisticated one in the world.



In addition, at the time of the agreement, Yamalas welling substantial numbers of
outboard motors in every developed market in theldycexcept the United States.
Yamaha's management had the requisite experienttes iproduction and marketing of
outboard motors in areas of the world other thgpada

There is also evidence that Yamaha had the teagpaleeded to be a viable entrant
into the United States market. Yamaha had long laeleader in other parts of the world
in production of outboards in the low-horsepowergey and at the time of the agreement
was engaged in an ambitious program of developmientotors in the high-horsepower
range. By 1969 Yamaha had plans to market a 2%hovger engine in the United
States. Engines with 25-horsepower and 55-horsepoatings were exhibited by
Yamaha at the 1972 and 1973 Tokyo boat shows, la@db5-horsepower model was
marketed in Japan in 1973 and 1974. Thus Yamabkeclwae to possessing a “complete
line” of models with a wide horsepower range suédbor entry into the United States
market.

Brunswick argues that possession of a network afima dealers to sell and service
the outboards was essential, that Yamaha lackdd asuwtwork, and that Yamaha was
therefore in no position to enter the United Statesket.

Engines in the high-horsepower range are soldoonathntly through dealers, while
the low-horsepower models are commonly sold by blethlers and mass merchandisers.
The lack of a network of dealers is indeed an ast#® viable participation in the United
States market, but it is probably less so for Yamn#itan for others. First, Yamaha,
through its sales of motorcycles in the United &ahad considerable name recognition.
Next, there was evidence that most marine deal#es ento one-year contracts. Thus,
recurring opportunities exist for a manufactureolvain new dealers. Last, many dealers
carry more than one line of outboards, so Yamahghtrihave been able to persuade
established dealers to carry a second line. Salemdss merchandisers were also
available, under the Yamaha brand name or some ditzend name. We think the
Commission was reasonable in finding that Yamalth\hable opportunities to market
its wares effectively in the United States.

As recounted above, the objective evidence of Yaisacapacity to enter the United
States market is substantial. There is also coraitte evidence of Yamaha's subjective
intent to enter the United States. Prior to the2l@greement Yamaha made two less-
than-successful attempts to penetrate the UnitettStmarket. The first attempt came in
1968 when it introduced low-horsepower models itite United States market on a
limited scale. This effort failed primarily becaude motors were too expensive, and
Yamaha's one-cylinder, air-cooled engines wersuited to United States consumers,
who preferred two-cylinder, water-cooled engines1972 Sears Roebuck & Company
offered a 1.5-horsepower Yamaha engine but discoadi the arrangement with Yamaha
because the motors proved to be too expensivedarsSustomers because of their high
quality. These attempts at penetration, coupledh Wiamaha's ambitious program to
develop high-horsepower models, aimed specificlthe American consumer, indicate
a high degree of interest in penetrating the Un@tates market. The 55-h. p. motor that



Yamaha exhibited at the 1972 Tokyo boat show wasallg being marketed in Japan in
1973. A managing director of Yamaha testified thaith the addition of the 55
horsepower, that is about the time we can go inteweloped market like the United
States or Canada.”

The record amply supports the Commission's findived Yamaha had the available
feasible means for entering the American outboaotbmmarket. We next inquire
whether “those means offer(ed) a substantial hikeld of ultimately producing
deconcentration of (the United States) market dremwtsignificant procompetitive
effects.” Marine Bancorporation, 418 U.S. at 63Fhe Commission found that
“(lndependent entry by Yamaha would certainly h&vagel a significant procompetitive
impact.” Given the factual context of this casepmort for this conclusion is easily
found. We start by re-emphasizing the oligopolistture of the outboard-motor market
in the United States. The top four firms had 98 %he dollar volume, and the top two,
OMC and Brunswick, controlled 85.0% of the markgtollar volume. Any new entrant
of Yamaha's stature would have had an obvious pmpetitive effect leading to some
deconcentration. Yamaha is a well-establishedrnat®nal firm with considerable
financial strength. In addition, the Yamaha brar@ine was familiar to American
consumers, and Yamaha had considerable marketpegierce in the United States.

This evidence notwithstanding, Brunswick argues the anticompetitive effects of
the joint venture were outweighed by the procontpetieffects. The anticompetitive
impact of the agreement is said to be mitigatethieytemporary nature of the agreement,
the introduction of Mariner, a new seller, into thearket, and the enhancement of
Yamaha's ability to enter de novo when the joimituee terminates. The Commission
considered these points but concluded that theyndidoutweigh the anticompetitive
effects. That conclusion is supported by the ewiden

The agreement between Yamaha and Brunswick is mooperly characterized as
“terminable” than as “temporary.” By its terms thgreement had a life of ten years with
automatic extensions of three years, subject titgtion by prior notice of either party.

Brunswick's argument that the agreement offeredilamediate procompetitive
impact on the market was also considered by theriesion, but found to be lacking.
Brunswick's Mercury line was, of course, alreadythe market. Sanshin's productive
capacity was already in existence. The additioMafiner to the United States market is
not of great significance when one considers thas icontrolled by Brunswick and
cannot be reasonably expected to compete actividiytiae parent firm. As the Supreme
Court said inUnited States v. Penn-Olin Co., 378 U.S. 158, 116%4)

()f the parent companies are in competition, oglthicompete absent the joint venture, it
may be assumed that neither will compete with tiog@ny in its line of commerce.

Further, the chairman of Mariner was the sameviddal who served as president of

Mercury; Brunswick was in a position to veto marfytlee major corporate decisions at
Sanshin because of the make-up of the board oftdne and several elements of the

10



agreement were aimed at minimizing competition leetwMercury and Mariner, such as
the understanding that Mariner engines would nadéddé to existing Mercury dealers. In
short, the joint venture did not bring into the ketr an additional independent
decisionmaker, as Brunswick would have us beliég,only added to the productive
capacity of the second largest firm in a four-fidmminated industry.

Brunswick's last argument relative to the agredimemocompetitive effects is that
through Yamaha's participation in the agreementafaa’s ability to enter the United
States de novo upon termination of the agreementgieatly enhanced. This argument
assumes that the joint venture was temporary aatwithout it Yamaha lacked the
ability to enter the United States market. Bottlthefse propositions are at odds with the
Commission's findings. We have already discussed “temporary” nature of the
agreement. As for Yamaha's present ability to ethieimarket, Brunswick maintains that
without certain technological exchanges providedifothe agreement, Yamaha could
not possibly have entered the market. The Commmdsiond that by 1973 Yamaha had
in production or development the “complete line"nebtors needed for viable entry into
the United States market. This finding, though tha& only permissible inference from
the record, has adequate support in the evidence.

Accordingly, the record supports the Commissidinisling that the “ ‘essential
preconditions' set out in Marine Bancorporation fatly met, and that Yamaha was an
actual potential entrant into the (United States).”

The Commission's finding that Brunswick's acqiositof 38% of the stock of
Sanshin violated Section 7 of the Clayton Act igmarted by substantial evidence on the
record as a whole and will be affirmed. It folloWet the joint-venture agreement also
violated Section 5 of the FTC Act. It is unnecegstor us to discuss the FTC's
alternative ground of decision, that the joint weatalso eliminated Yamaha as an actual
competitor.

Our examination does not end here, however, becthes Commission also found
certain agreements collateral to the joint venageeement to be prohibited Bya The
Commission found three of the collateral agreementse unreasonable and violative of
s 5 The first was a territorial limitation on the sadf outboards under which Yamaha
had the exclusive right to sell Sanshin productsJapan under the Yamaha label.
Mercury's rights to sell in the Japanese markeeweaffected, but Mariner could do no
business there. Mariner, however, was granted sxeurights to market Sanshin
products in North America. Up to this point the egmnent is arguably a valid one,
assuming the validity of the joint venture itsddfjt there is more. The agreement also
provided that Yamaha was barred from producing @aitls similar to the Sanshin
product or from purchasing for resale, except pada outboards produced by any third
party. Thus the agreement permits Brunswick to etadutboards, using the Mercury
brand, in competition with Mariner throughout thend, but Yamaha is unable to
market non-joint-venture products anywhere butdapah. Yamaha may not engage in
any competitive efforts in the United States marnkéh non-joint-venture outboard
motors. This limitation cannot be termed “reasopai#cessary” to the purpose of the
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joint venture. It serves only to insulate Brunswitkm Yamaha in the United States
market. Brunswick is free to compete with non-jeisnture output through Mercury,
both in the United States and in the rest of theld\® markets. There is no sufficient
reason why Yamaha should not be free to do the .same

Second, there was an agreement between Brunsmick@maha to limit competition
between themselves in certain “non-exclusive markébr the most part in Europe and
South America. In essence the parties agreed nextdk out the other's dealers in these
markets, but rather to concentrate their competigfforts against other manufacturers.
This is merely an agreement between horizontal ebiops to direct their efforts
elsewhere. It has no substantial relation to agyiteate purpose of the joint venture.

Third, Brunswick and Yamaha entered into a Teddmssistance Agreement which,
inter alia, granted reciprocal licenses to use eaitier's technical information. This
agreement also barred Brunswick from manufactuang product competitive with
those manufactured by Yamaha, except snowmobiles fbreclosure of competition
between the two firms was viewed by the Commissisran unreasonable extension of
the joint-venture agreement. We agree. The agreeim@ot limited to the subject of the
joint venture, the sale of outboard motors, butveerto eliminate possible competition
with respect to other products. The Commissionisckssion that these three collateral
agreements violate8lection 5was a proper one on this record.

The last of Brunswick's arguments is that the eeasl-desist order, containing a
requirement of complete divestiture to Yamaha airBwick's interest in Sanshin and
other injunctive provisions, does not bear a reabtenrelationship to the violation. We
are told that Yamaha, by its notice of terminatioas removed any practical need for the
proposed relief. Brunswick suggests that it shdadllowed to continue owning 38% of
the stock of Sanshin, and that an order be entsmegly enjoining Yamaha and
Brunswick from taking any action which would conién the joint venture and its
collateral restrictions beyond the ten-year term.

The Commission ordered complete divestiture iretiart to restore Yamaha to its
previous position as a potential entrant into tmatédl States market. The correctness of
the Commission's action cannot be seriously questip for “complete divestiture is
peculiarly appropriate in cases of stock acquisgiahich violateg7.” United States v. E.

l. du Pont de Nemours & Co., 366 U.S. 316, 328 {).96

*kkk

Note

1. In Brunswick the Commission focused on the status of Yamaiwa for the joint
venture. Compare the terms and effects of the qz@gh joint venture in
Brunswickwith the effects of the G.M.-Toyota joint ventupelow. Consider
how the two differ before and after, as far as &ytthe joint ventures affect
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competition between the parent companies, 2) hosvjtint venture affects
competition generally; and 3) the remedy imposetheyFTC.

In re General Motors Corporation Consent Order, 1984 WL 565376 (FTC 1984).

This consent order limits the Joint Venture betw&eneral Motors Corporation and
Toyota Motor Corporation to the manufacture ande sal no more than 250,000
subcompact cars per year, for a period of twelvarsjeending no later than Dec. 31,
1997. While GM, Toyota and the Joint Venture agenptted to exchange information
necessary to produce the Sprinter-derived vehithes,order prohibits the transfer or
communication of any information concerning curremt future prices of new
automobiles or component parts produced by eithonaaker; sales or production
forecasts or plans for any product not producethkydoint Venture; marketing plans for
any product, including products produced by thentldenture; and development and
engineering activities relating to the productha floint Venture.

*kkk

TOYOTA MOTOR CORPORATION-GENERAL MOTORS CORPORATION
MEMORANDUM OF UNDERSTANDING
FEBRUARY 17, 1983

TOYOTA MOTOR CORPORATION (Toyota) and GENERAL MORS
CORPORATION (GM) agree to establish a joint vent{i’é) for the limited purpose of
manufacturing in the United States a specific aatibre vehicle not heretofore produced,
and related components described below. In sogddatins the intent of both parties to
provide such assistant to the JV as is consideppdopriate to the enhancement of the
JV's success. The JV will be limited in scopehis wehicle and this agreement is not
intended to establish a cooperative relationshipvéen the parties in any other business.

The purpose of this Memorandum is to summarime d¢urrent understanding of
Toyota and GM regarding the basic parameters o$ tinited manufacturing
arrangement.

Product

The vehicle to be manufactured by the JV willdegived from Toyota's new front-
wheel Sprinter. Body styles will include a 4-Dddedan and (6-12 months later) a 5-
Door Liftback. Toyota will retain design authoribyer the vehicle, in consultation as to
vehicle appearance with GM, the purchaser. As fivadions will probably be made to
the Sprinter or Corolla over time in accordancenwitarket demand, Toyota will effect
similar changes to the JV vehicle if such changesde@emed desirable by the parties.
Vehicle certification will be handled by Toyotaith assistance provided by the JV and
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GM as agreed upon by the parties.
Manufacturing

The JV will begin production of the GM-specifiehicle as early as possible in the
1985 Model Year with nominal capacity of approxigigt200,000 units per annum at
GM's former assembly facility in Fremont, Califaani

As part of the technical assistance stated hefter, Toyota will take the initiative, in
consultation with GM, in designing the Fremont mfacturing layout and coordinating
the related acquisition and installation of its maery, equipment and tooling...

GM's annual requirements are presently expdotedceed 200,000 units per annum.
Both parties will, therefore, assist the JV in gasing its production to the maximum
extent possible within the available capacity. Resqunents for capacity beyond the first
module will be the subject of a separate study.

The JV may later produce a variation of the #¥igle for Toyota Toyota and GM
may also agree for GM to source the GM-specifiastelfrom Toyota assembly plants in
Japan, freeing JV capacity for Toyota's full ort@érproduction of Toyotaspecific
vehicles.

Purchase of Production Materials

The JV will purchase its production materialsnirthose sources providing the least
possible cost, consistent with its standards fodpct quality and vendor reliability of
supply. Based on this principle, Toyota and GMéagreed upon a tentative sourcing
approach, under which specific components to behased from ToyotaGM and other
outside vendors have been separately identifieompdnents to be manufactured by the
JV, mainly major stampings, have also been idetifi

Marketing

All GM-specific vehicles produced by the JV wile sold directly to GM or its
designated marketing units for resale through Gldaler network. If any variation of
the JV vehicles should be produced by the JV foyot@ such vehicles would be sold
directly to Toyota or its designated marketing uioit resale through Toyota's dealer
network. Neither Toyota nor GM will consult thehet with respect to the marketing of
JV products, or any other products, through trespective marketing organizations.

Vehicles sold by the JV should be priced byiWeo provide a reasonable profit for
the JV, Toyotaand GM. To accomplish this, production costs nbheskept as low as
possible through the combined best efforts of tie Toyota GM and other major
suppliers. In this regard, the parties have bemrdacting extensive studies detailing
how each can work to minimize JV expenses.
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The initial JV selling price of the JV vehicle be sold to GM during the 1985 Model
Year will be determined at least 60 days priorhte start of production by negotiation
between the JV and GM. This negotiation will bedzhon the production cost estimated
90 days prior to the expected start of productiprthie JV, with estimates of said cost to
be guided by the feasibility study. ...

If model changes or specification changes ofviéleicle manufactured by the JV are
necessary, Toyot&M and the JV will agree upon these model changepecification
changes. Toyota will present to the JV the plantfie model changes or specification
changes concerned. Then, the JV will submit to maegotiate with GM the planned
model changes and specification changes togethbrtine planned price changes. These
model changes and specification changes will beensaagreed upon by the JV and
GM.

*kkk

The initial prices of Toyota and GM componentsghased by the JV will be
determined 90 days or more prior to the start oflpction by negotiation between the JV
and component suppliers after the determinatiothefspecifications of the JV vehicle.
Identification of the respective sources of supplyd determination of the initial
component prices will be guided by the feasibiltyidy, with adjustments made for
changes in specifications and appropriate economics

Thereatfter, the prices of components will beeeed semi-annually. The new prices
will be determined by negotiation between the J& emmponent suppliers.

If it is anticipated that continuation of the oale-mentioned methods for
determination of the prices of the JV vehicles ¢osbld by the JV and of components to
be purchased by the JV would cause those pricée @t such levels as the JV would
incur the losses which could endanger the normatain of the JV, ToyotaGM and
the JV shall negotiate and take necessary measures.

As a fundamental principle, Toyota and GM sle&th be free to price and free to
market the respective vehicles purchased from Yhevilhout restrictions or influence
from the other.

Operating Responsibility

The JV will be jointly controlled by an equalmber of Toyota and GM directors, in
line with Toyota and GM ownership. Toyota will dgsate the JV president as the chief
executive officer and chief operating officer. Dty and GM will assign to the JV other
operating officers as the JV president and JV threcmay request, but the parties
recognize that the question of which party shaligleate the JV officers in charge of
financial affairs, labor relations and certain otloperations has not yet been agreed
upon.

*kkk
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Transaction Review

The agreements reached between the partie® refdy to the manufacturing JV
described above and do not establish any spedsatlarship between Toyota and GM
who continue to be competitors in the United Staied throughout the world. Toyota

and GM further acknowledge that there are no indpbbligations or restrictions other
than those expressly set forth.

This Memorandum of Understanding is subject dview by the governments of
Japan and the United States. Both parties conomiise their best efforts to obtain
favorable reviews. Until execution of all formabaimentation, satisfaction by the
parties with the results of any government reviewagch are undertaken, and satisfaction
by the parties with the prospects for developing amceptable employee relations
structure, each party reserves the right to terteimagotiations without liability to the
other and the JV shall not be established. Howexarept as separately set forth in the
'Manufacturing' section, the parties shall shanga#lg the expenses and costs incurred by
the parties which would, but for such terminatibe,rebilled to the JV.

*kkk

ORDER

*kkk

It is further ordered, That respondents shall methout the prior approval of the
Commission, form any Joint Venture except a sidgliat Venture that is limited to the
manufacture for or sale to GM of New Automobilesivid from the Toyota Sprinter and
produced by a single Module. Nothing in this paapf is intended to or is to be

construed to prohibit this single Joint Venturenfronanufacturing or selling additional
products to Toyota.

It is further ordered, That respondents shall footn any Joint Venture that is not
limited in duration to a maximum of twelve yearseafthe start of production or that
continues in operation beyond the earlier of twetears after the start of production or
December 31, 1997; provided, however, that nothimgthis paragraph prohibits
respondents from continuing any entity beyond teegfears for the limited purposes of
winding up the affairs of the Joint Venture (whiall not include manufacturing New

Automobiles), disposing of its assets, and progdor continuing warranty or product or
service responsibilities for Joint Venture products
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V.

It is further ordered, That respondents shall erthange or discuss between
themselves, or with any Joint Venture, non-pubtifoimation in connection with New
Automobiles relating to current or future:

1. Prices of GM or Toyota New Automobiles or gmment parts of New Automobiles,
except pursuant to a supplier-customer relationshtpred into in the ordinary course of
business;

2. Costs of GM or Toyota products, except asigex in Paragraph V of this order;

3. Sales or production forecasts or plans fgr @oduct other than the product of the
Joint Venture; or

4. Marketing plans for any product.
V.

It is further ordered, That respondents shall, maicept as may be necessary to
accomplish, and solely in connection with, thetiegate purposes or functioning of any
Joint Venture, exchange or discuss between thessebr with any Joint Venture, non-
public information in connection with New Automaodsl relating to current or future:

1. Model changes, design changes, product desmndevelopment or engineering
activities relating to the product of the Joint Wee;

2. Sales or production forecasts or plans ag tekate to the product of the Joint
Venture; or

3. Costs of GM or Toyota products supplied ®bint Venture.
VI.

It is further ordered, That each respondent shatl respondents shall cause any Joint
Venture to:

1. Maintain complete files and records of allrrespondence and other
communications, whether in the United States cevehere, between and among GM,
Toyota and the Joint Venture concerning informatiescribed in Paragraph V;

2. Maintain logs of all meetings and nonwrittemnmmunications, whether in the United
States or elsewhere, between and among GM, Togoththe Joint Venture concerning
information described in Paragraph V, includingsirch logs the names and corporate
positions of all participants, the dates and laceti of the meetings or other
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communications and a summary or description of sufchimation;

3. For a period of six years, retain and malkalable to the Federal Trade Commission
on request the complete files, records and logsired) by subparagraphs 1 and 2; and

4. Annually, on the anniversary date of this @rdurnish a copy of this Order to each
management employee of the Joint Venture and eactagement employee of GM and
Toyota with responsibilities for the Joint Ventund furnish to the Federal Trade
Commission a signed statement provided by each eqthoyee affirming that he or she
has read a copy of this Order, understands it, iatehds to comply fully with its
provisions.

VII.

It is further ordered, That each respondent shathin sixty days from the date of
issuance of this Order, and annually thereaftdoprsuin writing to the Commission a
report setting forth in detail the manner and farmwhich it intends to comply, is
complying and has complied with the terms of thisd€d, and such additional
information relating thereto as may from time tagireasonably be required.

VIII.

It is further ordered, That each respondent siatify the Commission at least thirty
days prior to any change in itself or in any Jaienture that affects compliance with the
obligations arising out of this Order, such as alisson, assignment or sale resulting in
the emergence of a successor corporation, theiameatt dissolution of subsidiaries, or
any other change in the corporations or Joint \lentu

IX.

It is further ordered, That the prohibitions bistOrder shall terminate five years after
the termination of manufacturing or sales of Newdhaobiles by all Joint Ventures.

Note

1. In 1993, GM, Toyota and their joint venture petied the FTC to reopen the
proceeding and vacate the consent order. The Cssioni noted that its original
complaint “alleged, among other things, that theppsed joint venture could lessen
competition (1) by expanding the output of the jowrenture beyond what would
reasonably be necessary to accomplish the leggimpatposes of the joint venture, and
(2) by failing to provide adequate safeguards ajaihe exchange of competitively
significant information beyond the minimum reasdgabecessary to accomplish the
legitimate purposes of the venture. These effesitgyly or in combination, allegedly
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would increase significantly the likelihood of namepetitive cooperation between GM
and Toyota.”

The petition argued, and the Commission agreedl, ttere had been significant
growth and expansion in the North American autoketasince the consent order was
entered, including expanded product lines and nexsidns, i.e. Lexus and Saturn.
Furthermore, at the time of the consent order artdeatime of the petition, GM was the
leading manufacturer and seller of cars in the LABd Japan built two assembly plants
in the U.S.

In addition, several joint ventures had been falrhetween other auto makers since
the consent order, which GM and Toyota assertedham at a disadvantage due to the
limitations placed upon them in the order.

The Commission set aside the restrictions on ouraand output due to a less
concentrated market, evidence that the joint ventlid not inhibit sales and growth of
GM and Toyota individually, and the overall changedditions of the market.

Finally, the Commission also set aside paragrdpghand V of the consent order,
citing evidence provided by the parties that ofbert venture were not so constrained in
their communications amongst parties, and that rdstrictions resulted in lost cost
savings opportunities and higher operating costs.

United Statesv. Baker Hughes, Inc., 908 F.2d 981 (D.C. Cir. 1990).

Appellee Oy Tampella AB, a Finnish corporationiotigh its subsidiary Tamrock
AG, manufactures and sells hardrock hydraulic ugdemd drilling rigs (HHUDRS) in
the United States and throughout the world. AmgeeBaker Hughes Inc., a corporation
based in Houston, Texas, owned a French subsidanco Secoma, S.A. (Secoma), that
was similarly involved in the HHUDR industry. 1989, Tamrock proposed to acquire
Secoma.

The United States challenged the proposed acguisicharging that it would
substantially lessen competition in the United é&taiHUDR market in violation of
section 7 of the Clayton Act5 U.S.C. 8 18 In December 1989, the government sought
and obtained a temporary restraining order blockineggtransaction. In February 1990,
the district court held a bench trial and issuedeaision rejecting the government's
request for a permanent injunction and dismisdiggsection 7 claim. The government
immediately appealed to this court, requesting ditpd proceedings and an injunction
pending appeal. We granted the motion for expediteefing and argument, but denied
the motion for an injunction pending appeal. Tphpalees consummated the acquisition
shortly thereafter.

The basic outline of a section 7 horizontal adtjors case is familiar. By showing
that a transaction will lead to undue concentratiothe market for a particular product
in a particular geographic area, the governmenabéshes a presumption that the
transaction will substantially lessen competitionhe burden of producing evidence to
rebut this presumption then shifts to the defenddhthe defendant successfully rebuts
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the presumption, the burden of producing additianatlence of anticompetitive effect
shifts to the government, and merges with the @tanburden of persuasion, which
remains with the government at all times.

By presenting statistics showing that combining tharket shares of Tamrock and
Secoma would significantly increase concentratiorthe already highly concentrated
United States HHUDR market, the government estaddisa prima facie case of
anticompetitive effect® The district court, however, found sufficient @emce that the
merger would not substantially lessen competitorcanclude that the defendants had
rebutted this prima facie case. The governmenndidoroduce any additional evidence
showing a probability of substantially lessened petition, and thus failed to carry its
ultimate burden of persuasion.

EN3. From 1986 through 1988, Tamrock had an averag8%Ghare of the
United States HHUDR market, whiltecoma's share averaged 17.5%.1988
alone, the two firms enjoyed a combined share &6 86 the market. (The district
court inaccurately calculated this figure as 66%rlhe acquisition thus has
brought about a dramatic increase in the Herfindtitdchman Index (HHI)-a
yardstick of concentration-for this market. ThepBement of Justice's Merger
Guidelines characterize as “highly concentratedy ararket in which the HHI
exceeds 1800. This acquisition has increased HidrHthis market from 2878 to
4303.

In this appeal, the government assails the couodfxlusion that the defendants
rebutted the prima facie case. Doubtless awartethieacourt will set aside the district
court's findings of fact only if they are clearly@eous, the government frames the issue
as a pure question of law, which we review de noVbe government's key contention is
that the district court, which did not expresshtstthe legal standard that it applied in its
analysis of rebuttal evidence, failed to apply #igently stringent standard. The
government argues that, as a matter of law, seGtidefendants can rebut a prima facie
caseonly by a clear showing that entry into the markgtcompetitors would be quick
and effective. Because the district court failed to apply thisnglard, the government
submits, the court erred in concluding that the pps®d acquisition would not
substantially lessen future competition in the BaiStates HHUDR market.

We find no merit in the legal standard propounbgdhe government. It is devoid of
support in the statute, in the case law, and ingtheernment's own Merger Guidelines.
Moreover, it is flawed on its merits in three funtntal respects. First, it assumes that
ease of entry by competitors is thely consideration relevant to a section 7 defendant's
rebuttal. Second, it requires that a defendant sdeks to show ease of entry bear the
onerous burden of proving that entry will be “quigkd effective.” Finally, by stating
that the defendant can rebut a prima facie casglmnhkclear showing, the standard in
effect shifts the government's ultimate burden exfspasion to the defendant. Although
the district court in this case did not expresgiyferth a legal standard when it evaluated
the defendants' rebuttal, we have carefully reviewlee court's thorough analysis of
competitive conditions in the United States HHUDRrket, and we are satisfied that the
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court effectively applied a standard faithful toctsen 7. Concluding that the court

applied this legal standard to factual findings #r@ not clearly erroneous, we affirm the
court's denial of a permanent injunction and immdssal of the government's section 7
claim.

It is a foundation of section 7 doctrine, disputed no authority cited by the
government, that evidence on a variety of fact@s ebut a prima facie case. These
factors include, but are not limited to, the absen€ significant entry barriers in the
relevant market. In this appeal, however, the gawent inexplicably imbues the entry
factor with talismanic significance. If, to sucsksly rebut a prima facie case, a
defendantmustshow that entry by competitors will be quick arfteetive, then other
factors bearing on future competitiveness are @litbelevant. The district court in this
case considered at least two factors in additioertwy: the misleading nature of the
statistics underlying the government's prima faeise and the sophistication of HHUDR
consumers. These non-entry factors provide comgedupport for the court's holding
that Tamrock's acquisition of Secoma was not likelyessen competition substantially.
We have concluded that the court's consideratidhesfe factors was crucial, and that the
government's fixation on ease of entry is misplaced

Section 7 involvegrobabilities, not certainties or possibiliti€s82 The Supreme
Court has adopted a totality-of-the-circumstancegsr@ach to the statute, weighing a
variety of factors to determine the effects of jgattr transactions on competition. That
the government can establish a prima facie casrighr evidence on only one factor,
market concentration, does not negate the breddimisoanalysis. Evidence of market
concentration simply provides a convenient stangamnt for a broader inquiry into future
competitiveness; the Supreme Court has never itatidhat a defendant seeking to rebut
a prima facie case is restricted to producing ewdeof ease of entry. Indeed, in
numerous cases, defendants have relied entirelpoorentry factors in successfully
rebutting a prima facie case.

ENS5. SeeBrown Shoe Co. v. United Stat830 U.S. 294, 323 (196Z)Congress
used the wordsmay besubstantially to lessen competition’ (emphasispiad),
to indicate that its concern was with probabilitie®t certainties.  Statutes
existed for dealing with clear-cut menaces to cditipe; no statute was sought
for dealing with ephemeral possibilities. Mergetth a probableanticompetitive
effect were to be proscribed by this Act.”).

In United States v. General Dynamics Corfls U.S. 486 (1974for instance, the
Supreme Court rejected the government's argumantathimerger between two leading
coal producers would violate section 7. Althougé transaction would result in the two
largest firms controlling about half of all sales an industry that was already highly
concentrated because of a rapid decline in the purab competitors, the defendants
produced considerable evidence that the merger dvawdt substantially lessen
competition. One of the parties to the merger edvanly minimal reserves of coal, an
irreplaceable raw material, and had already conenhithese reserves through long-term
contracts. This evidence led the Court to concltite the government's statistics
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regarding concentration in the wake of the mergaccurately portrayed the post-merger
company's weak competitive stature, and that thiendants had therefore rebutted the
prima facie case. Nowhere did the Court considerdrs to entry.

The Court inGeneral Dynamicemphasized the comprehensive nature of a section 7
inquiry, quoting at length from its decision a déeaarlier irBBrown Shoe Co. v. United
States,370 U.S. 294 (1962) In Brown Shoethe Court applied section 7 stringently,
holding that a merger that created a company wi§eashare of a highly fragmented
market violated the statute. In arriving at thesult, however, the Court stressed that a
transaction must be functionally viewed, in theteanhof its particular industry. That is,
whether the consolidation was to take place inralustry that was fragmented rather
than concentrated, that had seen a recent treratdadomination by a few leaders or had
remained fairly consistent in its distribution ofarket shares among the participating
companies, that had experienced easy access t@tsndrk suppliers and easy access to
suppliers by buyers or had witnessed foreclosurdusiness, that had witnessed the
ready entry of new competition or the erection afriers to prospective entrants, all were
aspects, varying in importance with the merger undansideration, which would
properly be taken into account. All these factams relevant in determining whether a
transaction is likely to lessen competition sub&dly, but none is invariably dispositive.

In the wake ofGeneral Dynamicsthe Supreme Court and lower courts have found
section 7 defendants to have successfully rebulttedjovernment's prima facie case by
presenting evidence on a variety of factors othantease of entrySee, e.gCitizens &
Southern,422 U.S. at 121-23(no lessening of competition, and thus no violataf
section 7, where acquired banks were already adedciwith acquiring bank; no
discussion of ease of entry);ektro-Vend Corp. v. Vendo C&60 F.2d 255, 276 (7th
Cir.1981) (acquired company's deteriorating market positbmih before and after
acquisition rebutted prima facie casegrt. denied,455 U.S. 921 (1982 FTC v.
National Tea Co0.,603 F.2d 694, 699-700 (8th Cir.197@)eak market position of
acquiring company made substantial lessening ofpedition unlikely); United States v.
International Harvester Co564 F.2d 769, 773-79 (7th Cir.197tpmpany successfully
rebutted prima facie case by showing, among ottiegs, financial weakness of acquired
company, de facto independence of acquired comfrany acquiring company, strong
level of competition in relevant market, and tendeaf the market toward even stronger
levels of competition).

Indeed, that a variety of factors other than edsentry can rebut a prima facie case
has become hornbook law.See, e.g.P. Areeda & H. Hovenkamg@ntitrust Law{ 1
919, 920.1, 921', 925', 934, 935', 939, at 833 8upp.1989) (other factors include
significance of market shares and concentratideliliood of express collusion or tacit
coordination, and prospect of efficiencies from geg); H. HovenkampEconomics and
Federal Antitrust Law§ 11.6, at 307-11 (1985) (other factors includppdy of
irreplaceable raw materials, excess capacity, @egfgroduct homogeneity, marketing
and sales methods, and absence of a trend towacgmwation); L. Sullivantiandbook
of the Law of Antitrus§ 204, at 622-25 (1977) (other factors includdustry structure,
weakness of data underlying prima facie case, ieilysiof industry demand, inter-
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industry cross-elasticities of demand and supplydpct differentiation, and efficiency).

It is not surprising, then, that the DepartmentJaétice's own Merger Guidelines
contain a detailed discussion of non-entry factbeg can overcome a presumption of
illegality established by market share statisticAccording to the Guidelines, these
factors include changing market conditions (8 3.24¢ financial condition of firms in
the relevant market (8§ 3.22), special factors afigcforeign firms (8§ 3.23), the nature of
the product and the terms of sale (8 3.41), inféionaabout specific transactions and
buyer market characteristics (8 3.42), the condtiérms in the market (8 3.44), market
performance (8 3.45), and efficiencies (§ 3.5).

Given this acknowledged multiplicity of relevanactors, we are at a loss to
understand on what basis the government has dethdéd[t]o rebut the government's
prima facie case, the defendants wesguiredto show thaentry would be both quick
and effective in preventing supracompetitive pritds the district court in this case had
focused exclusively on entry, it might be underdtdie that the government would
mirror that focus in attacking the court's conabmsi The district court, however,
canvassed a number of non-entry factors that dmned to its conclusion that the
defendants had rebutted the prima facie case.g®ying these factors, the government's
arguments against that conclusion fall wide ofrtregk.

The district court's analysis of this case isyfulbnsonant with precedent and logic.
The court reviewed the evidence proffered by th&emtants as part of its overall
assessment of future competitiveness in the Uritiedes HHUDR market. As noted
above, the court gave particular weight to two meairy factors: the flawed
underpinnings of the government's prima facie cas® the sophistication of HHUDR
consumers. The court's consideration of theseofmavas not only appropriate, but
imperative, because in this case these factordismmtly affected the probability that the
acquisition would have anticompetitive effects.

With respect to the first factor, the statistibakis of the prima facie case, the court
accepted the defendants' argument that the govetfsmstatistics were misleading.
Because the United States HHUDR market is minusaulgrket share statistics are
“volatile and shifting,” and easily skewed. In B8&or instance, only 22 HHUDRs were
sold in the United States. In 1987, the numbee tos43, and in 1988 it fell to 38.
Every HHUDR sold during this period, thus, increhtiee seller's market share by two to
five percent. A contract to provide multiple HHUBRould catapult a firm from last to
first place. The district court found that, inghinusual market, “at any given point in
time an individual seller's future competitive sggh may not be accurately reflected.”
While acknowledging that the HHUDR market would bighly concentrated after
Tamrock acquired Secoma, the court found that soalentration in and of itself would
not doom competition. High concentration has lbegn the norm in this market. For
example, only four firms sold HHUDRSs in the Unit&tiates between 1986 and 1989.
Nor is concentration surprising where, as heraodyrct is esoteric and its market small.
Indeed, the trial judge found that “[cl]oncentratibas existed for some time [in the
United States HHUDR market] but there is no probbwerpricing, excessive profit or
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any decline in quality, service or diminishing imagion.”

The second non-entry factor that the district t@onsidered was the sophistication
of HHUDR consumers. HHUDRSs currently cost hundretishousands of dollars, and
orders can exceed $1 million. These products ardytrinkets sold to small consumers
who may possess imperfect information and limitadghining power. HHUDR buyers
closely examine available options and typicallyishen receiving multiple, confidential
bids for each order. This sophistication, the colaiind, was likely to promote
competition even in a highly concentrated market.

The government has not provided us with any re&scuppose that these findings of
fact are unsupported in the record or clearly exoms. We thus accept them as correct.
These findings provide considerable support for disgrict court's conclusion that the
defendants successfully rebutted the governmenitmapfacie case. Because the
defendants also provided compelling evidence or e&entry into this market, we need
not decide whether these findings, without more,safficient to rebut the government's
prima facie case. The foregoing analysis of namyefactors is intended merely to
underscore that, contrary to the government's gssom these factors are relevant, and
can even be dispositive, in a section 7 rebuttalysis.

The existence and significance of barriers toyeate frequently, of course, crucial
considerations in a rebuttal analysis. In the abseof significant barriers, a company
probably cannot maintain supracompetitive pricing dny length of time. The district
court in this case reviewed the prospects for &utmtry into the United States HHUDR
market and concluded that, overall, entry was yikphrticularly if Tamrock's acquisition
of Secoma were to lead to supracompetitive pricinfhe government attacks this
conclusion, asserting that, as a matter of law, d¢bart should have required the
defendants to show clearly that entry would be ¢guand effective.” We reject this
novel and unduly onerous standard. The distrigtttofactual findings amply support its
determination that future entry into the Unitedt&aHHUDR market is likely. This
determination, in turn, supports the court's cosioln that the defendants successfully
rebutted the government's prima facie case.

As authority for its “quick and effective” entredt, the government relies primarily
on United States v. Waste Management, 143 F.2d 976, 981-84 (2d Cir.1984)This
reliance is misplaced. Neith&vaste Managementor any other case purports to
establish a categorical “quick and effective” enteguirement. The Second Circuit in
Waste Managemensimply noted that the defendant had successfudlyutted the
government's prima facie case by showing that eintxy the Dallas/Fort Worth trash
collection market was “easy.” That a defendaatysuccessfully rebut a prima facie case
by showing quick and effective entry does not migsan successful rebuttedquiressuch
a showing. We are at a loss to understand howgtivernment derived froriVaste
Management{where, lest the irony be missed, the governmest) the proposition that
“a defendant arguing supposed ease of entry car tieb government's prima facie case
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only by clearly showing that entry will be both quickoda effective at preventing
supracompetitive pricing.”

That the “quick and effective” standard lacks suppn precedent is not surprising,
for it would require of defendants a degree ofretayance alien to section 7, which, as
noted above, deals with probabilities, not certagt Although the government disclaims
any attempt to impose upon defendants the burdeprading that entry actually will
occur, we believe that an inflexible “quick andesfiive” entry requirement would tend to
impose precisely such a burden. A defendant cargadistically be expected to prove
that new competitors will “quickly” or “effectivelyenter unless it produces evidence
regarding specific competitors and their plans. ciSevidence is rarely available;
potential competitors have a strong interest in mjgaying the likelihood that they will
enter a given market. When the government sacedisti“wonders how slow and
ineffective entry rebuts a prima facie case,” isgeis a crucial point. If the totality of a
defendant's evidence suggests that entry will b&v gind ineffective, then the district
court is unlikely to find the prima facie case r#bd. This is a far cry, however, from
insisting that the defendant musvariably show that new competitors will enter quickly
and effectively.

Furthermore, the supposed “quick and effectivetryemequirement overlooks the
point that a firm thanhever enters a given market can nevertheless exert ddimpe
pressure on that market. If barriers to entry iasggnificant, thethreat of entry can
stimulate competition in a concentrated marketareigss of whether entry ever occurs.
SeeFalstaff Brewing,410 U.S. at 532-38potential for defendant Falstaff to enter the
market might induce brewers in the Northeast tontazm competitive prices);FTC v.
Procter & Gamble Co0.386 U.S. 568, 581 (19671t is clear that the existence of
Procter at the edge of the industry exerted corsiode influence on the market.... [The]
industry was influenced by each firm's predictionis the market behavior of its
competitors, actuand potential’) (emphasis added)cf. Byars v. Bluff City News Co.,
609 F.2d 843, 851 n.19 (6th Cir.1979If entry barriers are low, the threat of poteti
competition operates as a significant check on rpolyopower since competitors will
quickly enter the market if prices are raised gigantly.”). If a firm thatneverenters a
market can keep that market competitive, a defenskseking to rebut a prima facie case
certainly need not show that any fimill enter the relevant market.

The final flaw in the proposed “quick and effeefivstandard is its manipulability.
The adjectives “quick” and “effective” are not sdéfining, and have not traditionally
been used in the section 7 context. The govertimBterger Guidelines do not use the
words when discussing entry, noting only that

[i]f entry into a market is so easy that existimgmpetitors could not succeed in
raising price for any significant period of timdyet Department is unlikely to
challenge mergers in that market.... In assegtiagase of entry into a market,
the Department will consider the likelihood and hable magnitude of entry in
response to a “small but significant and nontramgitincrease in price.
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Guidelines § 3.3. In its brief, moreover, the goweent fails to state its own standard
consistently, insisting at one point that a defemddow that entry will be “sure, swift,
and substantial.” Our uncertainty over the mearang implications of “quick and
effective” entry makes us all the more resistanthi® imposition of such a requirement.
Nor has the government shown that current sectiauds so confused as to warrant the
invention of a new standard.

The government's insistence on a “quick and effetentry standard only reaffirms
our doubts, raised in section | of this opiniongatthe government's approach to section
7 analysis. Predicting future competitive corais in a given market, as the statute and
precedents require, calls for a comprehensive mgquirhe government's standard would
improperly narrow the section 7 inquiry, channehmgat should be an overall analysis of
competitiveness into a determination of whetheefedant has shown particular facts.

Having rejected the “quick and effective” entrarstiard itself, we turn briefly to the
government's more general argument that the distagrt's findings regarding ease of
entry failed to support its conclusion that theesefants had rebutted the prima facie
case. The district court in this case discussedmber of considerations that led it to
conclude that entry barriers to the United Statel$)BR market were not high enough to
impede future entry should Tamrock's acquisitionSetoma lead to supracompetitive
pricing. First, the court noted that at least wammpanies, Cannon and Ingersoll-Rand,
had entered the United States HHUDR market in 128@l were poised for future
expansion. Second, the court stressed that a muohlfiiems competing in Canada and
other countries had not penetrated the United Stagrket, but could be expected to do
so if Tamrock's acquisition of Secoma led to higheces™ Because the market is
small, “[i]t is inexpensive to develop a separades and service network in the United
States.” Third, these firms would exert competitipressure on the United States
HHUDR market even if they never actually entereel tharket. Finally, the court noted
that there had been tremendous turnover in theedritates HHUDR market in the
1980s. Secoma, for example, did not sell a sip#i®JDR in the United States in 1983
or 1984, but then lowered its price and improvedservice, becoming market leader by
1989. Secoma's growth suggests that competitdrenmip can, but probably will, enter
or expand if this acquisition leads to higher psiceThe district court, to be sure, also
found some facts suggesting difficulty of entry,t binese findings do not negate its
ultimate finding to the contrary.

EN9. Some of these firms have already tried, but faitedpenetrate the United
States HHUDR market. As the district court corgectoted, however, failed
entry in the past does not necessarily imply fagedry in the future: if prices
reach supracompetitive levels, a company that &iéedfto enter in the past could
become competitive.cf. Cargill, Inc. v. Monfort of Colo., Inc479 U.S. 104, 119
n.15 (1986)(“In evaluating entry barriers ... a court shofddus on whether
significant entry barriers would exiafter the merged firm had eliminated some
of its rivals, because at that point the remainfingns would begin to charge
supracompetitive prices, and the barriers that tedisduring competitive
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conditions might well prove insignificant.”).

In sum, we see no error-legal or factual-in thetrdit court's determination that entry
into the United States HHUDR market would likelyestvanticompetitive effects from
Tamrock's acquisition of Secoma. The court's dateation on entry, considered along
with the findings discussed in section | of thisnopn, suffices to rebut the government's
prima facie case.

Finally, we consider the strength of the showingf &a section 7 defendant must make
to rebut a prima facie case. The district coumipdy reviewed the evidence that the
defendants presented and concluded that the attgisias not likely to substantially
lessen competition. The government argues tleatdlirt erred by failing to require the
defendants to make a “clear” showing. The releyaatedents, however, suggest that
this formulation overstates the defendants' burd&de conclude that a “clear” showing
is unnecessary, and we are satisfied that theiadistourt required the defendants to
produce sufficient evidence.

The government's “clear showing” language is bymeans unsupported in the case
law. In the mid-1960s, the Supreme Court consdtisextion 7 to prohibit virtually any
horizontal merger or acquisition. At the time, Beurt envisioned an ideal market as
one composed of many small competitors, each amgognly a small market share; the
more closely a given market approximated this idélaé more competitive it was
presumed to be.SeeUnited States v. Aluminum Co. of ABi7,7 U.S. 271, 280 (1964)
(“It is the basic premise of [section 7] that cornmpen will be most vital ‘when there are
many sellers, none of which has any significantkeiashare.” ) (quotingJnited States
v. Philadelphia Nat'l| Bank,374 U.S. 321, 363 (19683)

This perspective animated a series of decisions/hich the Court stated that a
section 7 defendant's market share measures itketmpower, that statistics alone
establish a prima facie case, and that a deferchanes a heavy burden in seeking to
rebut the presumption established by such a prane fcase. The Court most clearly
articulated this approach Fhiladelphia Bank:

Thl[e] intense congressional concern with the treogvard concentration
[underlying section 7] warrants dispensing, in @ertcases, with elaborate proof
of market structure, market behavior, or probablgicampetitive effects.
Specifically, we think that a merger which produeerm controlling an undue
percentage share of the relevant market, and seisudt significant increase in the
concentration of firms in that market, is so inimhelikely to lessen competition
substantially that it must be enjoined in the absenf evidencelearly showing
that the merger is not likely to have such anticetitipe effects.

374 U.S. at 363 Philadelphia Banknvolved a proposed merger that would have created
a bank commanding over 30% of a highly concentratadket. While acknowledging
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that the banks could in principle rebut the govezntis prima facie case, the Court found
unpersuasive the banks' evidence challenging tlegeml anticompetitive effect of the
merger.

In United States v. Von's Grocery C@84 U.S. 270 (1966)the Court further
emphasized the weight of a defendant's burden. pileesvidence that a post-merger
company had only a 7.5% share of the Los Angeltsl rgrocery market, the Court,
citing anticompetitive “trends” in that market, eréd the merger undone. The Court
summarily dismissed the defendants' contention tthafpost-merger market was highly
competitive. Noting that the market was “markedhat same time by both a continuous
decline in the number of small businesses and ge laumber of mergers,” théon's
Grocery Court predicted that, if the merger were not ureddhe market “would slowly
but inevitably gravitate from a market of many siht@impetitors to one dominated by
one or a few giants, and competition would therebylestroyed.”

Although the Supreme Court has not overruled tlsestion 7 precedents, it has cut
them back sharply. IlGeneral Dynamics,ithe Court affirmed a district court
determination that, by presenting evidence thateundthed the government's statistics,
section 7 defendants had successfully rebuttednaapfacie case. In so holding, the
Court did not expressly reaffirm or disavoRhiladelphia Banls statement that a
company must “clearly” show that a transaction ® tikely to have substantial
anticompetitive effects. The Court simply heldttthe district court was justified, based
on all the evidence, in finding that “no substadniégssening of competition occurred or
was threatened by the acquisition.”

General Dynamickegan a line of decisions differing markedly inpdvasis from the
Court's antitrust cases of the 1960s. Insteadcog@ing a firm's market share as
virtually conclusive proof of its market power, t@®urt carefully analyzed defendants'
rebuttal evidence. These cases discaRlathdelphia Banls insistence that a defendant
“clearly” disprove anticompetitive effect, and ieatl described the rebuttal burden
simply in terms of a “showing.” See, e.g.United States v. Marine Bancorporaticfil8
U.S. 602, 631 (1974{after government established prima facie cades tiurden was
then upon appellee® showthat the concentration ratios, which can be uabé
indicators of actual market behavior, did not aately depict the economic
characteristics of the [relevant] market”) (citatiomitted) (emphasis added)nited
States v. Citizens & Southern Nat'l BadiR2 U.S. 86, 120 (197Hgfter government
established prima facie case, “[i]t was ... incunthgon [the defendantp showthat the
market-share statistics gave an inaccurate acajuhe acquisitions' probable effects on
competition”). Without overruling®hiladelphia Bankthen, the Supreme Court has at
the very least lightened the evidentiary burdem @ection 7 defendant.

In the aftermath oGeneral Dynamicand its progeny, a defendant seeking to rebut a
presumption of anticompetitive effect must showt tite prima facie case inaccurately
predicts the relevant transaction's probable eftectfuture competition. The more
compelling the prima facie case, the more evidehealefendant must present to rebut it
successfully. A defendant can make the requiresvsty by affirmatively showing why
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a given transaction is unlikely to substantiallgden competition, or by discrediting the
data underlying the initial presumption in the goweent's favor.

By focusing on the future, section 7 gives a cdhé uncertain task of assessing
probabilities. In this setting, allocation of thrdens of proof assumes particular
importance. By shifting the burden of producimigdence, present law allows both sides
to make competing predictions about a transacteifiexts. If the burden of production
imposed on a defendant is unduly onerous, thendistin between that burden and the
ultimate burden of persuasion-always an elusiveindigson in practice-disintegrates
completely. A defendant required to produce ewdeficlearly” disproving future
anticompetitive effects must essentially persu&gettier of fact on the ultimate issue in
the case-whether a transaction is likely to lessempetition substantially. Absent
express instructions to the contrary, we are ldaatkdepart from settled principles and
impose such a heavy burden.

Imposing a heavy burden of production on a defenhdaould be particularly
anomalous where, as here, it is easy to establigtinga facie case. The government,
after all, can carry its initial burden of produwsti simply by presenting market
concentration statistics. To allow the governmearttally to rest its case at that point,
leaving the defendant to prove the core of theudespwould grossly inflate the role of
statistics in actions brought under section 7. Heefindahl-Hirschman Index cannot
guarantee litigation victori€d:® Requiring a “clear showing” in this setting woultve
far toward forcing a defendant to rebut a probgbiliith a certainty.

FN13. We refer the government to its own Merger Guidedinwhich recognize
that “[ijn a variety of situations, market sharalanarket concentration data may
either understate or overstate the likely futurepetitive significance of a firm
or firms in the market.” Guidelines § 3.2. Altlghuthe Guidelines disclaim
“slavish[ ] adhere[nce]” to such data, we fear ttheg Department of Justice has
ignored its own admonition. The government does maximize its scarce
resources when it allows statistics alone to tnigge ponderous enforcement
machinery.

The appellees in this case presented the distaatt with considerable evidence
regarding the United States HHUDR market. The tcowdited the evidence concerning
the sophistication of HHUDR consumers and the mfigance of entry barriers, as well
as the argument that the statistics underlyinggivernment's prima facie case were
misleading. This evidence amply justified the ¢swonclusion that the prima facie case
inaccurately depicted the probable anticompetitfiect of Tamrock's acquisition of
Secoma. Because the government did not produdieisnf evidence to overcome this
successful rebuttal, the district court concludeat tit is not likely that the acquisition
will substantially lessen competition in the Unit&tdates either immediately or long-
term.” The government has given us no reasonvierse that conclusion.

For the foregoing reasons, the judgment of theidistourt isAffirmed.
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NOTES

1. The United States is not the only country to haitleee merger review or pre-
merger notification. Approximately 60-70 countribave their own merger
regulations and some 20-40 require pre-mergericatibn based on the some
combination of the size of the party’s assets,ssalemarket shares.

2. More many transactions and parties the greatedrumttchallenges will come
from foreign rather than U.S. antitrust law.

3. The most sophisticated and powerful of the mergevipions outside the United
States is that of the European Union, the key gioms of which are set forth
below.

Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of
concentrations between undertakings (the EC Merger Regulation)

Article 1

*kkk

2. A concentration has a Community dimension where:

(a) the combined aggregate worldwide turnover loth& undertakings concerned is
more than EUR 5000 million; and

(b) the aggregate Community-wide turnover of edcit éeast two of the
undertakings concerned is more than EUR 250 million

unless each of the undertakings concerned achmeues than two-thirds of its
aggregate Community-wide turnover within one arelghme Member State.

3. A concentration that does not meet the threshlaid down in paragraph 2 has a
Community dimension where:

(a) the combined aggregate worldwide turnover loth& undertakings concerned is
more than EUR 2500 million;

(b) in each of at least three Member States, th&bawed aggregate turnover of all
the undertakings concerned is more than EUR 10@omil

(c) in each of at least three Member States incddethe purpose of point (b), the
aggregate turnover of each of at least two of tideuakings concerned is more than
EUR 25 million; and

(d) the aggregate Community-wide turnover of edddt teast two of the
undertakings concerned is more than EUR 100 million
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unless each of the undertakings concerned achieva® than two-thirds of its
aggregate Community-wide turnover within one aredlshme Member State.

Article 3
Definition of concentration

1. A concentration shall be deemed to arise wheteage of control on a lasting
basis results from:

(a) the merger of two or more previously independeaertakings or parts of
undertakings, or

(b) the acquisition, by one or more persons alrezhgrolling at least one undertaking,
or by one or more undertakings, whether by purclb&securities or assets, by contract
or by any other means, of direct or indirect contfahe whole or parts of one or more
other undertakings.

*kkk

4. The creation of a joint venture performing olasting basis all the functions of an
autonomous economic entity shall constitute a cotnaBon within the meaning of
paragraph 1(b).

*kkk

Article 4

Prior notification of concentrations and pre-natition referral at the request of the
notifying parties

1. Concentrations with a Community dimension defimethis Regulation shall be
notified to the Commission prior to their implematin and following the
conclusion of the agreement, the announcemeniegbublic bid, or the acquisition
of a controlling interest.

Notification may also be made where the undertakiogncerned demonstrate to the
Commission a good faith intention to conclude areagent or, in the case of a public
bid, where they have publicly announced an intenttomake such a bid, provided that
the intended agreement or bid would result in aceotration with a Community
dimension.

*kkk

2. A concentration which consists of a merger witthie meaning of Article 3(1)(a) or
in the acquisition of joint control within the meag of Article 3(1)(b) shall be notified
jointly by the parties to the merger or by thosquagng joint control as the case may
be. In all other cases, the notification shall ffeated by the person or undertaking
acquiring control of the whole or parts of one aremundertakings.

NOTES
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1 The EU has banned relatively few mergers outrighthas required substantial
changes before approving certain transactions hiaat already received full
approval in the United States. Boeing/McDonneluBlas, OJ 1997 L336/16.

2 In one of the most controversial merger decisidhs, EU prohibited the GE-
Honeywell merger following its approval in the WrdtStates. Much ink has been
spilled as to which party (if any) was deciding thmatter on sound antitrust
principles and which (if any) was protecting a foaal champion” that was an
important source of jobs and export earnings. Heanor M. Fox, Mergers in
Global Markets: GE Honeywell and the Future of Mer@ontro] 23 U. Pa. J.
Int'l Econ. L. 457 (Fall 2002); William J. Kolask@E/Honeywell Continuing the
Transatlantic Dialog23 U. Pa. J. Int’'l Econ. L. 513 (Fall 2002).

3 True transnational mergers and acquisitions emuire dozens of filings and
mergers reviews from antitrust jurisdictions fronownd the world. The record
holder for the most filings appears to be the Exkiwbil merger which required
close to forty actual filings with different antist enforcement agencies.

4 The costs and delays associated with multijustgzh merger review can be
substantial particularly given the fact that thetvaajority of transactions that are
reviewed are cleared without any enforcement adtieing taken. This delicate
task of shepherding a transaction from negotiatimaough closing normally will
require sophisticated global antitrust counserdmating the work of numerous
local counsel. See generallyEFFREY L. KESSLER& SPENCERWEBER WALLER,
INTERNATIONAL TRADE AND U.S.ANTITRUSTLAW Ch. 9 (2d ed. 2006).

5 Conflicts over high profile mergers such as Bodugbonnell Douglas and
GE/Honeywell and the more every day issues of &etien costs and delays in
multi-jurisdictional merger review have led to aiss of efforts to reduce the
time and cost of merger review for parties whilegarving the power of each
sovereign jurisdiction to investigate and challenggrgers which have a serious
potential for anticompetitive consequences. Thetnpoomising effort involves
the International Competition Network, a virtualganization of competition
authorities and private sector advisors which astre problems of mutual
interest. The following excerpt is the work prodwé the Merger Working
Group. Study the ICN Guiding Principles set foredw and consider how far
they go to help achieve these dual goals. For nmboemation about the ICN see
http://www.internationalcompetitionnetwork.organd Chapter 10 of these
materials.

International Competition Network, Mergers Working Group, Notifications and
Procedures Subgroup

Guiding Principles For Merger Notification and Rewi
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1. Sovereignty. Jurisdictions are sovereign witkpeet to the application of their own
laws to mergers.

2. Transparency. In order to foster consistencgdiptability, and fairness, the merger
review process should be transparent with respecthé policies, practices, and

procedures involved in the review, the identityttod decision-maker(s), the substantive
standard of review, and the bases of any advefsecement decisions on the merits.

3. Non-discrimination on the basis of nationalityy the merger review process,
jurisdictions should not discriminate in the apation of competition laws and
regulations on the basis of nationality.

4. Procedural fairness. Prior to a final adverseisien on the merits, merging parties
should be informed of the competitive concerns fioatn the basis for the proposed
adverse decision and the factual basis upon which soncerns are based, and should
have an opportunity to express their views in retato those concerns. Reviewing
jurisdictions should provide an opportunity for i@v of such decisions before a separate
adjudicative body. Third parties that believe thewuld be harmed by potential
anticompetitive effects of a proposed transactlooufd be allowed to express their views
in the course of the merger review process.

5. Efficient, timely, and effective review. The rger review process should provide
enforcement agencies with information needed taevevthe competitive effects of
transactions and should not impose unnecessarg oostransactions. The review of
transactions should be conducted, and any resudénfgrcement decision should be
made, within a reasonable and determinable tinmadra

6. Coordination. Jurisdictions reviewing the samangaction should engage in such
coordination as would, without compromising enfoneat of domestic laws, enhance the
efficiency and effectiveness of the review procass reduce transaction costs.

7. Convergence. Jurisdictions should seek convesyari merger review processes
toward agreed best practices.

8. Protection of confidential information. The mergeview process should provide for
the protection of confidential information.

Problem 8 for Class Discussion

You are outside antitrust counsel for Pharma, &al@harmaceutical company which
has an agreement in principle to acquire Amerideugimilar sized multinational
pharmaceutical company. Both firms have approxa@ga$30 billion in annual sales.
Approximately $10 billion in sales for each compargmes from North America, a
similar amount of sales from the EU and the resttered in various other countries
around the world. Outside of North America and #d, Pharma historically has
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emphasized the Latin American market and Ameridiag emphasized Asia but both
firms have active sales in both continents.

A review of the products manufactured and sold bthbirms reveals only a few direct

overlaps which was one of the business and strategisons for the acquisition. One
directly competing product sold by both is an ottee counter drug used to treat a
parasitic digestive condition in children that @uhd only in Europe. Pharma is the
market leader for this drug with approximately $8@lion. Ameridrug is the second

largest seller of this drug with approximately $1Phe remaining $8 million in sales is
spread between six other manufacturers.

The other principal overlap comes in the area eéaech for cancer treatment. While
neither company has a product on the market yedrrd is the leading cancer gene
therapy researcher in the world and has a patetnéadment in the final stages of

regulatory approval in both the US and EU. Ameridhas the leading gene therapy lab
in the world and has several promising treatmemtsarrlier stages of approval. While

virtually every pharmaceutical company has someaieth effort in the field, Pharma and

Ameridrug are the acknowledged leaders and hawest@mated 3-5 year lead in bringing

potential products and treatments to market falagecancer treatments.

Please provide management with an estimate ofrttigusst risks in proceeding with the
proposed transaction. What divestitures will beessary to obtain antitrust approval?
Should the companies disclose the probable neediVestitures to antitrust officials in
the US, EU or other jurisdictions? Are there amgsgictions outside the US and EU
which are likely to have substantive objections tih@ transaction on competition
grounds? Also address where mandatory pre-megg#ications will be required and an
estimate of the time and expense associated wehpth-merger notification process.
Finally, indicate whether local counsel will be ded outside the US and how you intend
to select such counsel.
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