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The United States, and most other nations, hagla wariety of laws which allow domestic
industries to seek relief from harm caused by ingporSome of these laws protect domestic
industry from so-called “unfair” practices, inclmdi dumping and subsidies. Other laws allow
U.S. domestic industry to seek protection from glbed fairly trade imports which have caused
economic injury to the domestic firms. Most ofshdaws operate from fundamentally different
premises than the US antitrust laws which seek rtampte competition for the benefit of
consumers, and are largely indifferent to the matiadentity of the producers in the market.

This chapter examines those international tratief igatutes and the tensions between those
international trade statutes and the competitiealgl of the antitrust laws. We begin with a
survey of the import relief laws themselves.
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2.82 Antidumping Act of 1916

The Revenue Act of 1916, better known as the Amtiging Act, 15 U.S.C. 71-74, is not an
antitrust statute, but its subject matter is clpselated to the antitrust rules regarding prechatio
It is a trade statute that creates a private cigainst importers who sell goods into the United
States at prices substantially below the pricesgathfor the same goods in their home market.
In order to state a claim, a plaintiff must shovitbitnat such lower prices were commonly and
systematically charged, and that the importer hadspecific intent to injure or destroy an
industry in the United States, or to prevent thaldshment of an industry. Dumping cases are
more commonly brought using the administrative pdaces of the Tariff Act of 1930, discussed
below.

2.83 Tariff Act of 1930

A comprehensive discussion of the trade remediasadle under the Tariff Act is beyond the
scope of these Guidelines. However, because asitguestions sometimes arise in the context
of trade actions, it is appropriate to describes¢haws briefly.

2.831 Countervailing Duties
Pursuant to Title VII.A of the Tariff Act, U.S. mafacturers, producers, wholesalers, unions,



and trade associations may petition for the impmsivf offsetting duties on subsidized foreign
imports. The Department of Commerce's Internatidnatle Administration ("ITA") must make
a determination that the foreign government in aess subsidizing the imports, and in almost
all cases the International Trade Commission (")Ti@list determine that a domestic industry is
materially injured or threatened with material inyjloy reason of these imports.

2.832 Antidumping Duties

Pursuant to Title VII.B of the Tariff Act, partieesignated in the statute (the same parties as in
the countervailing duties provision) may petitian &ntidumping duties, which must be imposed
on foreign merchandise that is being, or is likelype, sold in the United States at "less than fair
value" ("LTFV"), if the U.S. industry is materialipjured or threatened with material injury by
imports of the foreign merchandise. The ITA makesltTFV determination, and the ITC is
responsible for the injury decision.

2.833 Section 337

Section 337 of the Tariff Act, 19 U.S.C. 1337, plols "unfair methods of competition and
unfair acts in the importation of articles into tteited States," if the effect is to destroy or
substantially injure a U.S. industry, or where #loeés relate to importation of articles infringing
U.S. patents, copyrights, trademarks, or registerask works. Complaints are filed with the
ITC. The principal remedies under Section 337 arexalusion order directing that any
offending goods be excluded from entry into thetkkhiStates, and a cease and desist order
directed toward any offending U.S. firms and induals. The ITC is required to give the
Agencies an opportunity to comment before makifiga determination. In addition, the
Department participates in the interagency groap phepares recommendations for the
President to approve, disapprove, or allow to &fkect the import relief proposed by the ITC.

2.84 Trade Act of 1974

2.841 Section 201

Section 201 of the Trade Act of 1974, 19 U.S.C.12@86seq., provides that American businesses
claiming serious injury due to significant increage imports may petition the ITC for relief or
modification under the so-called "escape claugatid ITC makes a determination that "an
article is being imported into the United Statesuich increased quantities as to be a substantial
cause of serious injury, or the threat thereotheodomestic industry producing an article like or
directly competitive with the imported article,"daformulates its recommendation for
appropriate relief, the Department participategh@ainteragency committee that conducts the
investigations and advises the President whethaddpt, modify, or reject the import relief
recommended by the ITC.

2.842 Section 301

Section 301 of the Trade Act of 1974, 19 U.S.C.124tovides that the U.S. Trade
Representative ("USTR"), subject to the specifredion, if any, of the President, may take
action, including restricting imports, to enforeghts of the United States under any trade
agreement, to address acts inconsistent with teeniational legal rights of the United States, or
to respond to unjustifiable, unreasonable or disicratory practices of foreign governments that
burden or restrict U.S. commerce. Interested pantiay initiate such actions through petitions to



the USTR, or the USTR may itself initiate proceggdinOf particular interest to antitrust
enforcement is Section 301(d)(3)(B)(i)(IV), whiattludes among the "unreasonable" practices
of foreign governments that might justify a prodegdhe "toleration by a foreign government
of systematic anticompetitive activities by entesgs or among enterprises in the foreign
country that have the effect of restricting . ccess of United States goods or services to a
foreign market.” The Department participates inititeragency committee that makes
recommendations to the President on what actibasyi should be taken.

NOTES

1. To what extent do the import relief laws work camtb the basic thrust of the antitrust laws
that more competition is better for consumers?

2. To what extent do the import relief laws incorperantitrust law or policy in deciding
whether to grant or deny relief?

3. Is “material injury” or “substantial injury” a goaithing or a bad thing from the antitrust point
of view?

4. What are the political dynamics at work that maketrade laws so much powerful than
antitrust and consumer interests and so difficuirnend?

Western Concrete Structures Co. v. Mitsui & Company(U.S.A.), Inc.,760 F.2d 1013 (9th
Cir.), cert. denied, 474 U.S. 903 (1985).

Western Concrete Structures alleged in its se@ndnded complaint that the defendants
conspired to import steel strand from Japan aeprizelow the lawful price, so that VSL could
underbid its competitors in this country, includilgestern, in the post-tensioning concrete
industry. The district court entered a judgmemsimdssing all of Western's claims. We reverse
in part and affirm in part.

. Facts

In reviewing the district court's dismissal forlteie to state a claim, we must treat the facts
alleged in the complaint as true. The complaadtegations are these:

Post-tensioning is a construction process usédilding bridges, nuclear reactors, and other
concrete structures, that involves the stretchihgt@el strand tendons within concrete slabs or
girders. The cost of steel strand is approxima&Bp of the direct cost of post-tensioning, while
the profit margin is approximately 8%. Thus, thie@ of steel strand significantly affects a post-
tensioning firm's competitive bidding position.

Plaintiff Western Concrete Structures and defahdéSL are California corporations that



compete in the post tensioning business. VSL ssilasidiary of defendant Losinger, a Swiss
firm. Defendants Mitsui (Japan), a Japanese rigpdompany, and its American subsidiary
Mitsui (U.S.A.) supply VSL with steel strand manctizred in Japan by defendant Shinko Wire.

In early 1978, the United States Department efftreasury implemented import restrictions
for steel mill products, including steel strand.heTrestrictions established published trigger
prices, based on the production costs of the nfbstemt domestic manufacturers, below which
importation could trigger government action undex Antidumping Act of 1921, 19 U.S.C. §
1673 et seq. In 1982, VSL and Mitsui (U.S.A.) were indictedrfaand pleaded guilty to,
importing steel strand at prices below trigger gsian violation of the Antidumping Act.

Western's action is for treble damages unde6tte@man Act, 15 U.S.C. 88 1 and 2, and § 4
of the Clayton Act, § 15(a), under the Wilson TaAtt, § 8, under the Antidumping Act of
1916, § 72, and state law against unfair compaetitioNVestern alleges that the defendants
conspired to import steel strand into the Unitedt&t at prices below those permitted by the
import restrictions, with the intent of restrainingmpetition in the post-tensioning industry and
thus helping VSL to attempt to monopolize that sidyr However, Western expressly
disclaimed that it alleges or claims "predatoryitimg by the defendants, that is, pricing below
the seller's marginal or average variable or awetagal cost. The key allegation is that the
conspiracy enabled VSL to obtain steel strand meprl5% to 20% lower than the price at
which VSL's competitors, including Western, coudydlly purchase steel strand from Mitsui,
from other importers, or from domestic supplieksSL consequently increased its market share
to about 70%. VSL's ability to underbid forced faut of five of its "substantial" competitors in
the bridge post-tensioning business out of the etadnd forced all three existing "substantial”
commercial post-tensioning competitors out of tharkaet. Western's share of the post-
tensioning bridge market dropped from 13% to 5%j #&s share of the commercial post-
tensioning business dropped from about 15% to 4&yi@ar, and Western then left that market.

In considering appellant's claims, we bear in dnthat the judgment was based on a
determination under Rule 12(b)(6) F.R.Civ.P. the tomplaint does not "state a claim upon
which relief can be granted.” No answer has béed; o discovery has occurred; no trial has
taken place. Only if it is clear that a viableikglacannot be stated should a judgment of
dismissal be entered on a Rule 12(b)(6) motion.

[I. Sherman Act: Restraint of Trade and Monopdi@a

The district court ruled that Western failed tatsta claim under the Sherman Antitrust Act
and the Clayton Act because it did not allege fartounting to anti-competitive conduct or
antitrust injury. The court held that the allegrdchase and sale agreements for steel strand at
below the Trigger Price Mechanism level and in afi@n of the Antidumping Acts were not,
without more, anticompetitive or predatory withinet meaning of 15 U.S.C. 8§ 1 and 2.
Western argues that the intent and purpose of éfiendants’ conspiracy to violate the import
price controls was to suppress and restrain cotiggta violation of Section 1, and to help VSL
to monopolize the post-tensioning industry, a \iola of Section 2. Western alleges that the
defendants' conduct caused injury to competitiasabse the competitors of VSL could not meet
VSL's bid price or negotiated price for post-tengid projects, and consequently were driven out



of the market.

Many decisions speak of "the anti-trust laws™tbee Sherman Act" without distinguishing
between Section 1 and Section 2 of that Act. Hawethere is a difference, and in this case that
difference may be material. We therefore condidertwo sections separately.

A. Section 1 of the Sherman Act.

Section 1 prohibits "Every contract, combination the form of trust or otherwise, or
conspiracy, in restraint of trade or commerce amdmg several States, or with foreign
nations...." Thus the first thing that the pleadeust allege is that there is a "contract,
combination ... or conspiracy.” The complaint dalkésge such a conspiracy.

The second requirement is that the conspiracyt iImeiSin restraint of trade or commerce.”
That, too, is alleged. However, defendants argud, the trial judge agreed, that price cutting
does not violate § 1, unless it is "predatory"ha sense that it is below cost. Our cases say that
this is usually, but not always correct. Thereeateeptions. See our discussion of this phase of
the law inTransamerica Computer Co., Inc. v. IBM Corp., 9 Cir., 1983, 698 F.2d 1377, 1387.
"First, this court has already recognized that gmieexceeding average total cost might
nevertheless be predatory in some circumstano®sd' again: "A rule based exclusively on cost
forecloses consideration of other important facta@sch as intent, market power, market
structure, and long-run behavior in evaluatingghedatory impact of a pricing decision.”

Here, intent to injure VSL's competitors and tovelithem out of the market is specifically
alleged. Also alleged is the peculiar marketcdtee of the post-tensioning business. It is a
protected market, in that steel strand may notudwbe imported at prices below a fixed price.
Domestic concerns cannot lawfully buy imported Issgeand below that price and domestic
sellers will not sell steel strand below that pridé is alleged that the conspirators arranged to
supply VSL with imported steel strand at a priceoewhat VSL's competitors could lawfully
pay and that the intended and actual result wasable VSL to put those competitors, including
Western, at a competitive disadvantage, and driestmf them out of the post-tensioning
business, including Western as to one part of taeket. We hold that these allegations being
this case within the exception that we articulatedransamerica Computer. Here, the price
cutting was not "pro-competitive” as most pricetiogt is. Rather, it was intended to be, and
was, anti-competitive under the unique conditionthe relevant market.

The cases on which the appellees relied are mdhé contrary. The first i$n re
Japanese Electronic Products Antitrust Litigation, 3 Cir., 1983, 723 F.2d 238, affirming in part
Zenith Radio Corp. v. Matsushita Electric Industries Co., E.D.Pa., 1981, 513 F.Supp. 1100.
Defendants rely on a ruling in favor of Sears, ohthe defendants. Here is what the court said:
There is evidence from which it could be found tBaiars negotiated prices from Sanyo and
Toshiba substantially lower than the minimum pri¢eed in the MITI-sponsored minimum
price agreement, and took steps, over a long pettodonceal these dumping prices from the
Japanese government and the United States CustenviseS While that activity, if it occurred,
may have been illegal, it was clearly consisterth\@ears' economic interest as a retailer. There
is no evidence that Sears was aware of retail gtailization in Japan, or of the five-company



rule, or that the suppliers with which it dealt eecting in concert with respect to the evasion of
the minimum prices agreed upon with MITI. As tlastl sentence shows, the essence of the
decision is that Sears was not a conspirator.

It is true that elsewhere in tldapanese Electronic opinion there is language that selling in
this country at prices below the prices which tapahese companies charged in Japan does not
violate section 1 of the Sherman Act. But therentee here. In the same opinion, 723 F.2d at
311, the court said: "We hold that a finding aanspiracy to sell at artificially high prices in
Japan while at the same time selling at artifigiédw prices in the United States would support
liability to NUE and Zenith under section 4 of G&ayton Act, ..."

The second case relied on by the appelledégnigh v. Erie-Crawford Dairy Cooperative
Association, 3 Cir., 1972, 463 F.2d 470. In that case, howethe court determined that the
charged conspiracy had not been proved. Plaintdies that the conscious parallel action
among all of the defendants was sufficiently infideafrom the evidence that the existence of a
conspiracy was a jury question. No specific evadeis referred to, and our own review of the
record discloses no evidence tending to show thathandler was even aware of the price
arrangement of any other. Evidence from which mspoacy may be inferred is simply absent.
We hold that the complaint alleges a sufficientralander Section 1.

B. Section 2 of the Sherman Act.

Section 2 provides, in pertinent part:

Every person who shall monopolize, or attempt tomopmlize, or combine or conspire with any
other person or persons, to monopolize any path@ftrade or commerce among the several
States, or with foreign nations, shall be deemeltiygef a felony, ...

Under this section, whether or not conspiracghigrged, there must be a specific objective--
to "monopolize, or attempt to monopolize." Thidfelis from Section 1, which requires a
conspiracy, but does not require monopolizing éemapting to monopolize. In this case the
charge is that the defendants conspired to enalde ¥ monopolize the post-tensioning
business in this country. The means used weredoce the price of steel strand to VSL, and
thereby VSL's price for post-tensioning, to a pauiere Western and other competitors of VSL
are driven from the market. Both an attempt ted@nd actually doing so are charged.

Attempt to monopolize and actual monopolizatiomolve, among other things, intentional
predatory or anticompetitive conduct. This elen@ra Section 2 claim encompasses more than
the parallel element of a Section 1 claim. Condluat is competitive in a Section 1 context may
be predatory or anticompetitive in a Section 2 erptbecause monopolization is, in effect,
being so competitive as to destroy competitionuslhwhile illegal price-cutting is usually not a
restraint of trade when done for competitive pugsos a competitive market, it is predatory if
the purpose is to monopolize the relevant mark&ge United Sates v. Columbia Sedl Co.,
1948, 334 U.S. 495, 531-32 ("even though the riedtedfected may be reasonable under Section
1, it may constitute an attempt to monopolize fodein by Section 2 if a specific intent to
monopolize may be shown").



The cases cited by defendants in support of trgument that illegal price-cutting is not
anticompetitive conduct under Section 1 did notolag allegations comparable to Western's
claim that the purpose of the dumping was to alM8L to monopolize the American post-
tensioning industry. Thus, they do not supporaayument that such conduct is not predatory or
anticompetitive under Section 2.

Western alleged that VSL violated the importniesbns in order to, and that it did, underbid
its post-tensioning competitors harm those commstitand enhance its long-term position in the
market. Western alleged that the conspiracy regutt VSL increasing its market share to 70%
or more, while correspondingly decreasing the ntaskares of its rivals, and that several firms
were forced out of the market. Western alleged tha defendants intended to create a
monopoly by means of other than fair competitiopecsfically by importing steel strand at
illegally low prices. This would be predatory corstiuSee William Inglis & Sons Baking Co. v.

ITT Continental Baking Co., 9 Cir., 1981, 668 F.2d 1014, 1030-31Such conduct is not true
competition.... Its purpose is to create a monppglmeans other than fair competition™).

Western's allegation that the defendants agtestdMitsui (U.S.A.) would sell Shinko Wire's
steel strand to VSL at a price substantially lowean it offered to Western and other post-
tensioning competitors, for the purpose of enabNf§L. to monopolize the post-tensioning
industry, if borne out, would establish a violatioh Section 2. Therefore, it is sufficient to
survive a motion to dismiss.

We also conclude that the alleged illegal condestilted in antitrust injury. Western alleged
that the defendants' conspiracy was intended todshdnjure the post-tensioning market, in
which Western competed, by creating a monopoly.sTM/estern's injury was "inextricably
intertwined" with the injury to the market that tbenspiracy sought to inflict.

*k%k

IV. The 1916 Antidumping Act

The district court dismissed Western's actionviotation of the 1916 Antidumping Act, 15
U.S.C. 8§ 72, holding that Western lacked standingue under that statute. The court found that
the history of the Act suggested that althoughraatlidomestic competitor of an alleged dumper
(such as a domestic steel strand producer) migha agrivate right of action, a competitor of a
purchaser from the alleged dumper (such as Wedless not.

Western argues that the language of the Act lglaionfers standing:

Any person injured in his business or property by reason of any timaof, or combination or
conspiracy to violate, this section, may sue tloeein the district court ... and shall recover
threefold the damages sustained, and the costeo$uh, including a reasonable attorney's fee.
15 U.S.C. §8 72 (emphasis added). The few caseshéwe addressed the extent of standing,
however, demonstrate that the meaning of the laggisanot plain.Compare Jewel Foliage Co.

v. Uniflora Overseas Florida, Inc., M.D.Fla., 1980, 497 F.Supp. 513, 516-17 (impotas
standing to sue a competing importer; standing linoited to domestic manufacturersyjth



Shwimmer v. Sony Corp. of America, E.D.N.Y, 1979, 471 F.Supp. 793, 797 (domestic
wholesale distributor of imported products lacksinging; standing limited to domestic
manufacturers injured by alleged dumping¢cord Bywater v. Matsushita Electric Industrial
Co.,, S.D.N.Y., 1971, CCH Trade Reg.Rep. T 73,759.

We must construe the grant of standing to "amggueinjured” not only in the light of its
literal expansiveness and its meaning in the camteather statutes, such as the Clayton Act, 15
U.S.C. § 15, but in its specific context. The 1% prohibits import or sale at below market
prices "with the intent of destroying or injuring andustry in the United States, or of preventing
the establishment of an industry in the United €ttair of restraining or monopolizing any part
of trade and commerce in such articles in the dn8&ates." Thus, the express purpose of the
Act is to protect domestic industries from dumpibg their foreign competitors. In every
reported case, the statute has been applied oictedtto domestic producers (or importers, in
Jewel Foliage, supra, where there were no domestic producers of widedemador foliage pf
the dumped good, prohibiting restraint or monopolization of tragethe dumped good. This is
faithful to the historical purpose of the 1916 Aotprotect American producers from foreign
competitors, specifically established European rfeturers.

Here, the claim is that defendants evaded tlygeri price mechanism that protected the
domestic steel industry. But Western is a memligh® post-tensioning industry, not of the
steel industry, and Western alleged that the defietsdconspired to restrain and monopolize
post-tensioning, not trade in steel strand. Violaby import and sale of steel strand at below
market prices of antidumping laws intended to prtarbe domestic steel industry does not give
rise to an action under the 1916 Antidumping Actabmember of the post-tensioning industry.
We therefore conclude that the district court prhpémited standing under the 1916 Act to
domestic competitors of the alleged dumper, dengitagnding to a domestic competitor of a
domestic buyer of allegedly dumped goods.

We affirm the judgment as it relates to the 191@i-Alumping Act. We reverse the judgment
as it relates to Sections 1 and 2 of the ShermdraAa the Clayton Act, and as it relates to the
Wilson Tariff Act.

SNEED, Circuit Judge, concurring in part and disisgnn part:

| concur in the opinion of the court in all respeexcept that part, Il.A, which holds that a
violation of Section 1 of the Sherman Act has baéeged.

Section 1 of the Sherman Act forbids every "cacitr combination ..., or conspiracy, in
restraint of trade or commerce." | agree that ¢bmplaint alleges a conspiracy. | do not
believe, however, that the alleged conspiracy wasréstraint of trade or commerce.” The
majority reasons that the required element of agstrexisted because the alleged object of the
conspiracy was to drive VSL's competitors, inclgdWestern, out of business. | believe that
such a motive renders the alleged conduct a catgpito monopolize or an attempt to
monopolize within the meaning of Section 2 of thHeei®nan Act, but not a restraint of trade
within the meaning of Section 1.



The improper conduct alleged in this case isr@spwacy to sell at prices below those that
other competitors, acting within the law, couldeoff This is no more and no less than a form of
predatory pricing. The only difference between to@duct alleged in this case and ordinary
predatory pricing is that here it is the law, rathlean costs, that prevents the defendant's
competitors from matching the defendant's price.

Our cases have always treated predatory prigng \dolation of Section 2, not Section 1. |
have found no case in this circuit that has extdrigkction 1 coverage to a conspiracy to engage
in predatory pricing. One case from the Third Gitcln re Japanese Electronic Products
Antitrust Litigation, 723 F.2d 238 (3d Cir. 1983), concerned a conepita fix prices in one
market while selling products at unlawfully low @es in another market. The court found that
one defendant, Sears, had conspired with its serpaliimport products at unlawfully low prices,
but had not been part of the price-fixing conspiraBears was held not to have violated Section
1.

This paucity of authority should caution us notléap to the conclusion that a Section 1
violation has been alleged in this case. Ordipaah arrangement between a seller and his
supplier designed to improve the seller's posiiiohis market is not a violation of the Sherman
Act. The purpose of competition from the merclgapbint of view is to expand his market
without regard to whether he thereby shrinks tHaarmther merchant. The Sherman Act was
designed to foster precisely that kind of activity.

The activity becomes a matter of concern under $herman Act only when the seller
threatens to monopolize his market. Thus, Sectiopr@ides an appropriate test of the
lawfulness of the conduct alleged. The analys@eurSection 2 is straightforward, unstrained,
and easy to grasp.

The majority's intent in declaring such an areangnt to be a "restraint of trade" under
Section 1 is unclear. If the arrangement is unlhwhder Section 1 only when it threatens to
monopolize the market, then Section 1 simply dapéis of Section 2 in this context. If,
however, Section 1 applicable even when the arrargé does not threaten to result in
monopoly, then Section 1 becomes a "code of fampmtition” that brings under the antitrust
laws any unfair or unlawful scheme by which a sedkeks to improve his position in the market
at the expense of his rivals. Antitrust law hasgagls had a tendency to drift in this direction, but
it is a drift to which | do not wish to add my whig

The majority's interpretation of Section 1 couldfaereaching. For example, a business linked
in some advantageous way with organized crime mighlt be made an antitrust target by its

competitors. Or a supplier's violation of the muoim wage laws, when known to his purchaser,
might render the latter subject to an antitrust Byia competitor. Or a knowing purchaser from

one who is violating the antitrust laws might atsoliable under Section 1. Perhaps the majority
intends to reach this far. Perhaps not. Not kngwvhether they do or not, | respectfully dissent
from Part IL.A.

NOTES



1. Only one plaintiff has ever prevailed on the nsedf a claim under the 1916 Antidumping
Act. Goss Intern. Corp.v. Man Roland Druckmaschinen Aktiengesellschaft, 434 F.3d 1081 (8th
Cir. 2006).

2. In response to th@oss case, the 1916 Antidumping Act was held unlawfukhe appellate
body of the World Trade Organization on the groutiist WTO rules permitted only the
imposition of anti-dumping duties and not the impor of other remedies like treble damages
in response to illegal dumping. After much delflye United States Congress eventually
repealed the 1916 Antidumping Act eliminating thesgbility that the WTO would impose
sanctions against the United States.

3. Using the import relief laws as they were intentdgdCongress may raise important policy

issues but is lawful under the antitrust laws. e Tdllowing case raises the interesting possibility
that going beyond the procedures and relief thatg@ess expressly authorized may subject the
parties, both private and government, to poteatiditrust liability.

Consumers Union of U.S., Inc. v. Roger852 F.Supp. 1319 (D.D.C. 1973).

Consumers Union of U. S., Inc., by amended compfded October 5, 1972, has challenged
the legality of so-called Voluntary Restraint Arggments on Steel which were mutually made
between certain foreign steel companies as a resulégotiations initiated by the Secretary of
State at the direction of the President. Undesdl@rangements, nine Japanese steel companies,
British Steel Corp., and various Western Europeteel smanufacturers belonging to the
European Coal and Steel Community by detailed ageeés undertook to reduce substantially
the amounts of steel they would import into the tehi States for domestic sale. These
arrangements, which have been monitored and agdigtéhe Secretary, were consummated in
May, 1972, and are to continue through the calepyedar 1974. They affect 85 percent of United
States steel imports and were widely publicizedbugh press releases and transmittals to
appropriate congressional committees.

Plaintiff, a recognized consumer organizationntends that the actions of the State
Department officials in stimulating and implemengtithese arrangements are, in effettya
vires, and that no member of the Executive Departmemiuding the President, has power
under the Constitution and laws of the United Stdteenter into or to arrange the resulting
restrictions on foreign commerce in steel. A detlary judgment and injunction are sought.
The matter comes before the Court on cross-motionssummary judgment, on agreed
documents and statements of fact, and the admjitteallel issues have been very thoroughly
briefed and extensively argued.

It was initially alleged that the steel arrangeiseviolate the Sherman Act but this contention
was dismissed by plaintiff, with prejudice, althbuthe contention continues to be made in
support of plaintiff's general position that angtraint offensive under the antitrust laws cannot
be negotiated by the President or his represeetativview of congressional preemption in this
field. Plaintiff now asserts that under Article Section 8, of the Constitution, Congress has
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authority to regulate domestic and foreign tradd #rat the enactment of the Sherman Act,
coupled with enactment of the Trade Expansion Act962, 19 U.S.C. 88§ 1801-1991 (1965),
blankets the field to the exclusion of any residualver in the President to take unilateral action
with private companies which is contrary to theimdment of these statutes. In urging that these
two statutes, by implication, deprive the Presideinany authority which he might otherwise
have under Atrticle Il of the Constitution, plaifitdmphasizes the scope of antitrust prohibitions
and the existence of a specific trade agreemend ateel approved under the congressional
scheme for regulatory tariffs and imports.

Defendants respond that only the most generalégpn designed to encourage competition
and free trade is in effect and that this legislattannot be read to carry an explicit preemption.
Accordingly, the Government suggests the Presidetains his power in the field of foreign
affairs to act through "diplomacy" and bring abauich arrangements with private foreign
companies as he feels are in the best interest® aountry.

Obviously this litigation raises novel and diffiteonstitutional questions which have wide
import. The Court recognizes that it will be wallvised to avoid any decision that reaches
beyond the specific dispute presented. Some obxsenote a gradual erosion of congressional
authority in favor of the Executive, which is s&idreflect the growing complexity of our society
and widening involvement in foreign affairs. Othesuggest the trend reflects stultifying
inhibitions built into congressional processes atiter factors. The courts have no general role
in this shifting emphasis between competing brasaiegovernment. It is only when a distinct
aspect of the struggle surfaces into a clearlygiadtie controversy that a court must act. When
this occurs, the Court should apply well-settleghleprinciples to the limited dispute presented,
leaving ultimate solutions to our democratic preess

All parties recognize that if in fact Congress lpageempted the relevant field of foreign trade
and commerce, then the President lacks authoritgctoin a manner inconsistent with the
requirements of the preemption legislation. Theelsarrangements were made although a
specific trade agreement as to steel was in eff@taintiff points to the failure to ventilate the
arrangements in advance under the procedures cplatiexth by the Trade Expansion Act of
1962 and contends that in view of the breadth Gfrast regulation it is only in this fashion that
the President could have proceeded. This goefatodlo be sure, if the avenue chartered in the
Trade Expansion Act of 1962 had been available lzaudl been pursued, there would be no
guestion of the legality of the Executive actioketa and even immunity under the Sherman Act
might well be implied. Although this was not dotiggre is nothing in the Trade Expansion Act
of 1962 that makes its processes exclusive. Noitdae said that a general statute of uncertain
application like the Sherman Act was intended teeprpt from the President his independent
authority over foreign commerce. While the lediska pattern is indeed comprehensive and the
President's authority has been narrowed, thesecaot®t be read as a congressional direction to
the President prohibiting him from negotiating myananner with private foreign companies as
to commercial matters. Far more explicit legislativould be required to deprive the President
of this authority in foreign affairs where his pn@aent role has quite properly long had firm
constitutional recognition.

On the other hand, the Government's argumentaisaeaches. The President clearly has
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no authority to give binding assurances that aqdar course of conduct, even if encouraged by
his representatives, does not violate the Shern@noAother related congressional enactment
any more than he can grant immunity under such.lafvflat agreement among private foreign
producers mutually to limit a substantial amountgobds to be sold in the United States is a
violation of the Sherman Act and to the extentipgrdnts are subject to the jurisdiction of our
courts criminal penalties may be imposed and awilons for damage or equitable relief may be
pressed. The President must faithfully executdaheand cannot permit his subordinates to be
participants in such a combination or agreemengrd s no basis in the Constitution or case law
for a contrary conclusion. Defendants cRarker v. Brown, 317 U.S. 341 (1943), but the
exception from Sherman Act strictures there recogphiwas based on legislative action and it
cannot be said that the Executive charged witharesipility to execute the law can also create
his own exceptions.

Obviously when representatives of the ExecutivanBh venture into areas where the
antitrust laws have apparent application, they npueteed with strict regard for legislation
outlawing restraints of trade so that no actionemakwill be inconsistent with the clear
requirements of settled national policy. The imoglions of recognizing authority in the
Executive to cartelize segments of our trade needpecial emphasis except as they caution
against attempting to imply authority where it bagn clearly removed.

The Court declares that the Executive has nooaityhunder the Constitution or acts of
Congress to exempt the Voluntary Restraint Arrargggson Steel from the antitrust laws and
that such arrangements are not exempt.

The Court further declares that the Executiveoispreempted and may enter into agreements
or diplomatic arrangements with private foreignestncerns so long as these undertakings do
not violate legislation regulating foreign commersach as the Sherman Act, and that there is
no requirement that all such undertakings be firscessed under the Trade Expansion Act of
1962.

The foreign companies who were apparently peetidny the Secretary to enter into the
steel arrangements proceeded on the stated aseurttmi the mutual agreements achieved were
legal under American law and presumably immune f@merman Act scrutiny. While official
assurances to this effect may or may not have beem, there is no doubt that the companies
proceeded in the belief the arrangements were legaér our law and the quiescence of all
public authorities of the United States on thisrecwas notable. Because of the Amended
Complaint, the question of whether or not a vialatof the Sherman Act is present is not before
the Court to decide. However, it is apparent da kimited record that very serious questions
can and should be raised as to the legality ofaimangements under the Act and that the
undertakings of the foreign steel companies werdentan a mistaken assumption which at least
was encouraged, albeit in good faith, by the Saryet

The parties are urged to re-examine their postiand premises in the light of this
memorandum and the declarations made. No injumasoappropriate. To the extent the
respective motions for summary judgment are instest with the above declarations they are
denied.
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Consumers Union of U.S., Inc. v. Kissinge06 F.2d 136 (D.C. Cir. 1974).

1.

A substantial portion of the briefs and argumeatobke us has been devoted to the
Sherman Act. The defendant-appellants are, nagprisunrgly, perturbed by some of the
comments made by the District Court with respegbdssible Sherman Act liability. Although
the court stated in terms that, by reason of tipeilsition of dismissal, 'the question of whether or
not a violation of the Sherman Act is present it lmefore the Court to decide,’ it did not leave
the matter at that. One of its declarations is$ tha Executive has no authority to exempt from
the antitrust laws the arrangements here involaad,'that such arrangements are not exempt.’

Since there is nothing in the record that shdvesBExecutive as purporting to grant such an
exemption, this observation by the court does awehhe stature of a declaratory disposition of
an actual controversy. The court's other commantthis connection are not couched in
adjudicatory form, as indeed, so the court recaghizhey could not be in the light of the
abandonment by the plaintiff of its antitrust clainwWith the declaration vacated, as we shall
direct in our judgment, these expressions of therttsoopinion are without judicial force or
effect and are not appropriate for pursuit uporeapp

We think that the Sherman Act issue, for all pattpurposes, disappeared from this case
when the plaintiff, for reasons best known to ftssfipulated its dismissal with prejudice. It is
apparent from the face of the original complairdttthe Sherman Act claim was originally
conceived by the plaintiff as a vital aspect ofl&wsuit. Its resolution would almost certainly
have required the exploration by adversarial wiah number of complex questions of fact and
law, and the making of legal rulings in an area distinguished for its simplicity. When the
plaintiff, confronted by that formidable prospeelected to abandon its antitrust claim, the
Sherman Act could no longer play a significant prauthis controversy, and we have no occasion
to concern ourselves with the discussions by thiegsaof the precise reach of that statute.

*kkk

The declaration in the District Court's order widspect to antitrust exemption is vacated, and
the declaratory aspect of that order is confinedht® proposition that the State Department
defendants were not precluded from following theurse they did by anything in the
Constitution or Title 19 of the U.S. Code. As smfined, the order appealed from is affirmed.

It is so ordered.

NOTES
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1. In response to th€onsumers Union case, Congress passed a statute granting reu®acti
antitrust immunity to the participants in the ste@luntary restraints at issue in the case.

2. Because of continuing concerns over antitrustilligh members of the executive branch
under the Carter Administration were extremely ica# in negotiating with foreign
governments or foreign firms regarding establishuajuntary export restraints aimed at the
United States.

3. At the end of the Carter Administration and thgibeing of the Reagan administration, the
US auto industry began suffering massive lossea essult of import competition, rising oll
prices, and a change in consumer taste toward entals. The Detroit auto makers suffered
from a relative competitive disadvantage in the ofacture of attractive energy efficient car
(has anything changed) and would be unable to éh#dregmix of cars they produced for several
years. The car manufacturers and the United Aubokéfs filed a case under Section 201 of the
Trade Act of 1974 (see page 2) but lost the casnwie International Trade Commission (ITC)
ruled that imports were not the principal causéhefinjury the domestic industry was suffering.
This left the Reagan administration in a quandatgad the ITC ruled in favor of the industry the
President could have restricted imports or lawfullggotiated voluntary restraints with the
Japanese government. Congress meanwhile wasggitinthe act and threatening to pass strict
guotas on imported autos which would have beenwfalaunder the rules of the GATT, the
predecessor to the WTO. What could do the Readamngstration do without violating either
the trade laws or the antitrust laws?

Correspondence Between the U.S. Attorney General drAmbassador of Japan
on U.S. Antitrust Laws and Japan’s Restraints on Atomobile Exports

May 7, 1981

Dear Mr. Attorney General:

| have the honor to inform you that the Governn@ntapan, through explanations by the
United States Government fully understands thecdiff situation of the U.S. auto industry.

Based upon the above understanding, the Governofelapan will unilaterally restrain
the volume of cars to be exported from Japan tolUlt&, according to the scheme explained
hereinafter, in order to cooperate with effortsbi taken for the recovery of the automobile
industry in the U.S.

The Government of Japan considers the orderlyréxgpdapanese products to be one of
its basic trade policies so as not to create digmpn the national economies of other countries.
On May 1, 1981, the Cabinet members concerned coesidered the attached scheme, and
approved it.

It is the Ministry of International Trade and Irsdity (MITI) that has authority and
responsibility for administering concretely Japavésic trade policies.

The above-mentioned measures concerning Japaaesxports to the U.S. will be put
into practice through written directives settinge tmaximum number of exportable units of
passenger cars to the U.S. for each Japanese ailercompany, to be given by MITI in
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accordance with its authority for bringing intoiaattrade policies set forth in Article Three (3)
of the establishment law of MITI, as well as Aridrorty-eight (48) of the Foreign Exchange
and Foreign Trade Control Law (Law No. 228 of 1949)

Adherence to these directives will be secureddpprts on car exports to the U.S. which
are to be collected separately from each compangerurthe competent authority and
responsibility of MITI.

Further, if any firm should fail to make a reportshould make a false report in violation
of the provisions of Article Sixty-seven (67) oktRoreign Exchange and Foreign Trade Control
Law, that firm will be proceeded against for pumngnt under Articles Seventy-two (72) and
Seventy-three (73) of the Law.

If on the basis of the above reports it becomearahat any company threatens to exceed
the limits set forth by MITI, the Government of dapwill promptly make car exports to the U.S.
subject to export licensing, by amending the Expoaide Control Order (Cabinet Order No. 378
of 1949) in accordance with Article Forty-eight (4®f the Foreign Exchange and
Foreign Trade Control Law, MITI would then enforitee export maximums it had established
for each company by refusing to license exporexicess of those maximums. The Government
of Japan has the authority under Japanese Law posenthis requirement. It would be a
violation of Japanese law to export cars withouteaport license in that situation, and any
company engaging in such violation would be proededgainst for imposition of fines,
penalties or other sanctions as provided by Art®ésenty (70) of the Foreign Exchange and
Foreign Trade Control Law.

As the above-mentioned directives setting limibs €xportable cars and collecting
reports from each company come as a result of timirastrative authority inherent in the
Government of Japan in accordance with the lawkapan, each company must obey the orders
of the Government of Japan.

The Government of Japan considers that implementaff such an export restraint by
the Government of exportable units among the compaoy MITI, and compliance with the
restraints by Japanese automobile companies, wantidgive rise to violations of American
antitrust laws. However, the Government of Jagauests that the Department of Justice, as the
authority chiefly responsible for administering théS. laws, support the views of the
Government of Japan.

Further, as to the export of passenger cars totd®&co and the export of automobiles
which are classified under “commercial vehicles” JAMA statistics, but classified under
“passenger cars” in the U.S., to the U.S. and BuRito, we would like to know that the views
of the Department of Justice are the same regattim@bove should the Government of Japan
restrain exports through the same measures medtaim/e.

Sincerely yours,
Yoshio-Okawara

Ambassador of Japan

Dear Mr. Ambassador:
This letter is in response to the request of togggment of Japan, set forth in its letter
of May 7, and the two enclosures thereto, for tieevs of the Department of Justice on antitrust
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guestions regarding measures now being considsgréldebGovernment of Japan to unilaterally
restrain the export of passenger cars to the Wb.&sg0 cooperate with the U.S. Government’s
domestic automobile industry recovery program.

The Government of Japan has advised us that timéstki of International Trade and
Industry (MITI), which it represents has legal arity and responsibility in the Government of
Japan for carrying out basic trade policy, inclgdauthority to take the measures described in
your letter and its two enclosures, and has authtwimaintain orderly exports, will establish at
its discretion the maximum number of cars that camypmay export to the U.S. in a specified
period.

Further, MITI will direct individual companies teubmit accurate monthly reports on
passenger car exports to the U.S. so as to adseirenplementation of the export limitation
directive. It is understood, and the directivel sihte that, in any case in which it becomes clear
that any company threatens to exceed the limitgosit by MITI, the Government of Japan will
promptly made the export of cars to the U.S. subjecexport licensing, in accordance with
Article Forty-eight (48) of the Foreign Exchangeddforeign Trade Control Law, (Law No. 228
of 1949), and Article One (1) of the Export Traden@ol Order (Cabinet Order No. 378 of 1949
as amended), by amending the Export Trade Contrd&iO MITI will then enforce the export
maximums it established for each company by refusmlicense exports in excess of those
maximums. The Government of Japan has adviseldatidiTI has the authority to impose this
requirement, that it would be a violation of Jamnkaw to export cars without an export license
in that situation, and that such violation would fagished pursuant to Japanese law by fines,
penalties, or other sanction.

In these circumstances, we believe that the Japametomobile companies’ compliance
with export limitations directed by MITI would predy be viewed as having been compelled by
the Japanese Government, acting within its soverpayvers. The Department of Justice is of
the view that implementation of such an exportreést by the Government of Japan, including
the division among the companies, would not gige ttio violations of United States antitrust
laws. We believe that American courts interpreting antitrust laws in such a situation would
likely so hold.

Further, in response to your inquiry regardingaeig of passenger cars to Puerto Rico
and the exports of automobiles which are classitiader “commercial vehicles” in JAMA
statistics but classified under “passenger cargshenU.S., we would like to state that if export
limitations are achieved through the same measamésauthorities previously described, the
sovereign compulsion defense to any antitrust adtiat might be brought under United States
laws would be equally available.

Sincerely,

William French Smith
Attorney General

NOTES

1. Compare the voluntary steel restraint<Consumers Union involving the Secretary of State,
with the voluntary auto restraints which the AttynGeneral/Department of Justice assured
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would not violate the antitrust laws. What is thi#erence between the two agreements under
the U.S. antitrust laws?

2. Most commentators believe that the Japanese astiaints would lawful or at least cleverly
insulated from legal challenge. For a more skeptmew, see Spencer Weber Waller,
Redefining the Foreign Compulsion Defense in U.S Antitrust Law: The Japanese Auto
Restraints and Beyond, 14 Law PoL’Y INT'L Bus. 747 (1982).

3. Do you agree with the Attorney General that thepadase auto companies would be
protected under the foreign compulsion doctrine?

4. Should the Antitrust Division be in the businegsadvising the rest of the United States
government and/or foreign governments how to r@stompetition in the United States in order
to settle trade disputes without actually violatihg antitrust laws?

Statement on the Machine Tool Industry
President Ronald Reagan, May 20, 1986

| have decided to seek voluntary restraint agreésn@/RA's) on machine tool imports. In
March 1983 the National Machine Tool Builders Asaton submitted a petition to the
Secretary of Commerce recommending import quotasan the view that imports of machine
tools threaten the national security. Pursuantatute, Secretary Baldrige submitted a report to
me in February 1984. In March 1984 | decided thas treport should incorporate new
mobilization, defense, and economic planning factben being developed by an interagency
group. | then directed the Secretary of Commercepibate the machine tools investigation. In
March 1986 Secretary Baldrige submitted his reportreflect this guidance. The National
Security Council subsequently discussed the repad,on this basis, | have directed that import
levels be reviewed during the next 6 months.

The Secretary of Commerce, in consultation with $fecretary of Defense and other relevant
administration officials, indicated that the maahtool industry is a small yet vital component of
the U.S. defense base. The Secretary of Commertteefundicated that high levels of imports
can potentially erode U.S. capabilities to manufeecritical machine tool product lines. Based
on this information, | have decided on the followitourse of action:

-- Voluntary restraint agreements will be soughthwiaiwan, West Germany, Japan, and
Switzerland on machining centers, computer-corgdland noncomputer-controlled lathes,
computer-controlled and noncomputer-controlled pumg and shearing machines, and milling
machines.

-- The Departments of Defense and Commerce, in eratipn with the other agencies, will
implement an action plan that will:
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. Integrate more fully U.S. machine tool manufactsirérto the defense procurement

process. In particular, companies will receive morely information on U.S. defense programs
and future DOD manufacturing requirements so they imay be able to participate at an earlier
stage in the procurement process.

. Modernize machine tool capabilities that suppont oational defense. DOD programs

that improve manufacturing productivity as wellthgse that advance technology will be applied
to the machine tool industry.

. Provide up to $5 million per year over the nexteans in Federal Government matching
funds to support a private sector technology cetdehelp the machine tool industry make

advances in manufacturing and design.

. The Attorney General and other agencies will ingas¢ the potential for cooperative
research and development efforts on the part afstnyl.
. The Secretary of Commerce will monitor the U.S. hiae tool industry's performance

on an annual basis, with emphasis on the ste@sitdken to improve its production capabilities
and competitive position.

This action plan, combined with the administrasogrowth-oriented economic policies and
dedicated efforts on the part of the U.S. machow industry, will ensure a world-class U.S.
industry.

Senate Bill S.99, 108CONGRESS, 1ST SESSION

SECTION 1. SHORT TITLE.
This Act may be cited as the “International Faorpetition Act of 1993”.

SEC. 2. FINDINGS.
The Congress finds that—

(1) all nations should enact and vigorously enf@tteng competition laws to benefit
consumers, encourage international competition fastér growth in jobs, productivity, and
investment;

(2) industries should not be allowed to take athge of weak or nonexistent competition law
enforcement in their home markets to compete ugfeirmarkets that do have strong
competition laws and effective enforcement;

(3) existing United States antitrust law is inad&tg to prevent international competitors from
unfairly exploiting United States markets; it shibbe amended to recognize that lack of
competition abroad should not result in unfair cefitppn domestically; and

(4) United States antitrust laws applicable teign competitors that export articles to the
United States market should be consistent withddn8tates antitrust laws that are applicable to
domestic business conduct.

SEC. 3. EXPORTATION TO THE UNITED STATES AND SALE O F ARTICLES
BELOW COST.
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(2) REPEAL OF CRIMINAL PROVISION.—The second paiagh of section 801 of the Act
of September 8, 1916 (15 U.S.C. 72), is repealed.

(b) EXPORTATION OR SALE AT LESS THAN AVERAGE TOTACOST.—
(2) by amending subsection (a), as designatedatagpaph (1), to read as follows:

“(@)(1) It shall be unlawful for any person thagp®rts a product from a foreign country into the
United States, commonly and systematically to eixih@r article into, cause the article to be
exported into, or cause the article to be soldiwithe United States, at a price that is less than
the average total cost of the article, if—

“(A) the exportation or sale has the effect of—

“(i) destroying or injuring commerce in the Unit&lates;

“(ii) preventing the establishment of a line oframerce in the United States; or

“(iil) substantially lessening competition or teng to create a monopoly in any part of trade
and commerce in the article in the United Stated; a

“(B) the foreign country’s market in the article—

“(i) lacks effective price competition among contipar's; or

“(ii) is substantially closed to effective inter@nal competition.

“(2) Nothing shall prevent a defendant from reingta prima facie case made with respect to
the circumstances described in paragraph (1) bwisigathat the circumstances described in
paragraph (1)(B) were not a factor in the pricergbd.”.

NOTES
1. S. 99 was never enacted. Would you recommendniaet@ent of a similar bill today?

2. For an example of an unsuccessful private antiteust premised on international
predatory pricing seéatsushita Electric Industrial Co. v. Zenith Radio Corp., 475 U.S.
574 (1986).

3. Private firms have the right under tiNmerr-Pennington doctrine (which protects the
right to petition the government) to file importieé petition even if the result is to limit
or injure competition. However, domestic indugrimay still be subject to antitrust
investigation and potential litigation if they geywnd the procedures set forth in the
import relief laws and use the threat and instayatf the trade case as an opportunity to
directly reach anticompetitive agreements withrtfaieign competition.

19



Joel Davidow, Cartels, Competition Laws and the Ragation of International Trade, 15
N.Y.U. J. Intl L. & Pol. 351, 366-69 (1982-1983Lopyright NYU Journal of International Law
and Politics. Reprinted with Permission.

*kkk

D. “Voluntary” Trade Restraint Agreements

The most complex, ambivalent and anomalous pdiggroaches have been those toward
“cartels” intended to solve problems relating téemational trade and protectionism. Such
cartels are sometimes called voluntary restrainhngements, sectoral restraints or orderly
marketing arrangements. They generally begin with common factor: firms in one country
believe that imports from another country have wagat too large a share of their domestic
market, and the domestic firms are prepared toatmitescape clause proceedifigsnfair
competition proceedings or other public measuredind@ imports. Both sides accept that
imports have increased, that protectionist measungght be obtained and that the trade
proceedings involved would be time-consuming angeesive, might not produce a result
satisfactory to either side and could create hdrpdlitical tensions between the two nations.

To many people, thought not to antitrust enfor@erd dedicated free traders, such situations
cry out for “voluntary” solutions. A voluntary sgion may, for a variety of reasons, come about
in many different ways. The foreign sellers, segsopposition in the other country, might
simply agree to prevent their imports from incragsany further. They might discern from
statements by the other country’s industry whatllesf imports would be tolerable, or they
might learn this through direct discussions witkittrivals. Quite often, trade officials of one
country or the other consult with the industry amgie or request some level of restraint.
Officials of the exporting country may favor thestraint because they would like to avoid larger
trade problems with the other country. Officiafdlee importing country may favor it because it
relieves them of pressure to impose quotas orfgasifiich would expose their country’s exports
to retaliation under the terms of the GATT.

If it were not for the existence of antitrust lavpsrticularly antitrust laws like those of the
United States, the selection of approaches torfiest problems would be largely dictated by
convenience and negotiation. However, because antrust laws apply to overseas conduct,
provide for severe criminal and damage penalties, enforceable by private parties and
relatively independent enforcement agencies amavallo complete defense for good motives or
informal government approval, the fashioning offstrade deals is greatly complicated.

American Industry and foreign exporters to thetekhiStates may be unwilling to meet with
each other to discuss their problems or to negotiagpecific agreement directly with their rivals
due to the potential antitrust pitfalls. The riskgolved are exemplified by the mink ranchers
case,United Sates v. National Board of Fur Farm Organizations.’® There, American mink
ranchers objected to increased exports from Swedley sought quota legislation but received
insufficient support in Congress. It was latercdigered that they subsequently met in Canada
with their foreign rivals and worked out a dealdi@p their requests for quota legislation if the
Scandinavians would limit exports and adhere twarfprice. The U.S. ranchers’ associations
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and their officials were indicted by a Federal grqury in Milwaukee for violation of section 1
of the Sherman Act. They received fines and su$pgsentences.

The related area of unfair trade practice settigmmay also be subject to antitrust scrutiny.
Under United States law, for instance, foreign cetitipn will be deemed unfair and subject to
duties, exclusion or injunction if products are sidized, sold below cost or below their home

o7 Escape Clause proceedings allow industries whigk baen “seriously injured” by imports to seek tpomary
relief even though the foreign sellers have notged in any unfair trade practic€se Trade Act of 1974 § 201,
19 U.S.C. § 2551 (1976).

market price, or infringe patent or trademark righeld by domestic firms. If U.S. firms
complain about such behavior or file against itjeml may be considered under which the
foreigners will modify their practice, or simplysigen their exports, in exchange for the case
being dropped. This situation is analogous to Rhe Farms case discussed above. Certain
Antitrust Division officials suggested a few yeago that the voluntary settlement of such cases
— or even the concerted bringing of suits on weakiigds — might constitute antitrust violations.
In contrast, there are procedures for formal setlet of such cases. Both the antidumping and
unfair foreign competition statutes provide seté@nmechanisms. Such settlements almost
certainly pose no antitrust problerifs.Moreover, there are no decisions indicating that th
settlement of a case brought on good faith groumdsld amount to an antitrust violation,
though the issue might turn on how broad or hownaerent a restraint on trade was created by
the terms of the settlemefit.

Trade restraint agreements, in spite of antitraservations could be and sometimes have
been negotiated pursuant to express authority girayifor “orderly marketing arrangements” to
cure injuries to U.S. industry found by the U.Semational Trade Commission (IT€).They
can also be negotiated under the constitutionaidar policy and treaty-making power of the
Executive to enter into bilateral or multilatergreements with other nations or foreign parties.
It seems clear that achieving trade restraint thinotinese means would generally obviate most
U.S. antitrust law issues for the governments derpnises involved. Important considerations
of timing, flexibility and political necessity, haver, have led to a number of situations, in
which export restraint has been achieved by meanexpressly provided for by statute.

Strong incentives exist nonetheless to challehgsd restraint arrangements in the courts.
Longstanding U.S. traditions in favor of free tradensumerism, restraint of arbitrary executive
power, free competition and antitrust, and the thet U.S. importers and buyers as well as
consumers may suffer real economic injury from srestraints, have caused various groups to
organize legal challenges to them. Although th8.Ukgal system permits antitrust actions and
some private challenges to Executive Branch actrequirements of standing, injury and
exhaustion of remedies have severely limited thédityalof opponents of trade restraints to
succeed in the courts.
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%9395 F.Supp. 56 (E.D. Wis. 1975).
19 U.S.C. §5 1303, 1677 (1976 & Supp. IV 1980).

" These settlements would meet the standard ofdzaiif Retail Liquor Dealers Ass’n v. Midcal Alumimy 445
U.S. 97, 105 (1980), that implied immunity can berfd where there is predominantly public purposa fstraint
and adequate public supervision of it.

" The Supreme Court in United States v. Trenton Hettg273 U.S. 392, 397 (1927) stated that “thearable
price fixed today may through economic and busicbssiges become the unreasonable price of tomdrrolus,
a long term promise by foreigners to adhere tortiquéar price schedule would likely be considetguleasonable.
A simple agreement to withdraw a price involvindguanping margin might not be.

%19 U.S.C. § 1351 (1976 & Supp. IV 1980).

NOTES

1. The Noerr-Pennington doctrine does not protect the filing of a meredisii petition or
complaint which lacks an objective basis in lawiamt and is a mere attempt to directly interfere
with a competitor.

2. What does a “sham” mean in the context of an impelief proceeding? The next case
explores this concept in the context of a partidulaitter feud between family members who
became bitter rivals in the United States and lsalg highly specialized branch of the musical
instruments industry.

Music Center S.N.C. Di Luciano Pisoni v. PrestinMusical Instruments Corp., 874 F.Supp.
543 (E.D.N.Y. 1995).

This motion to dismiss and for summary judgmenbhees around a trade dispute between
two manufacturers of pads for the keys of woodwinstruments. Plaintiffs are an Italian
manufacturer, Music Center S.N.C. Di Luciano Pis&rt., and a New York importer of these
products, Enzo Pizzi, Inc. Defendants are Prebumnical Instruments Corporation ("PMI"), an
Arizona corporation also making keypads, its ppati Giuseppe Prestini, and its counsel,
Miller, Canfield Paddock and Stone and William Eerdy, a member of that firm. Plaintiffs
allege violations of Section 2 of the Sherman Astwell as state-law unfair trade practices, theft
of trade secrets, abuse of process, wrongful utgtrt of civil proceedings and prima facie tort.

The antitrust cause of action alleges a coursanttompetitive conduct arising out of the
filing of baseless or "sham" antidumping petiticaxsd other actions before the International
Trade Commission ("ITC") and International Tradenfdistration ("ITA") of the Department of
Commerce ("Commerce"). During antidumping and cewdiling duty proceedings, Commerce
determines whether the pricing of goods by an ingwas lower than fair value ("LTFV"), and
whether the import and pricing of such goods igning a domestic industry in competition with
the importer--a practice commonly known as "dumpingge Pierre F. De Ravel Esclapddon-
Price Predation and the Improper Use of U.S. Unfair Trade Laws, 56 Antitrust L.J. 543 (1987)
(hereinafter Non-Price Predation ").
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These proceedings may pose a substantial bundeheir target. The foreign companies
who are the subject of an antidumping investigaaom presented with questionnaires seeking
information about their selling practices, and,miany cases, their cost of production as well.
See Non Price Predation, at 549. After submission of questionnaire respenthese responses
are verified by Commerce officials. The verificati process sometimes involves up to five
investigators reviewing source documents at thparedents' corporate offices and factories for
periods ranging between three days and three we€ksre also appears to be no limit on the
number of complaints a domestic industry may fd#hough the ITA has the discretion to
terminate the investigation at any time after iedaines that a petition lacks merit.

Plaintiffs allege here that three sets of filingefore Commerce by PMI, in 1983, 1991 and
1992, each charging plaintiffs with dumping, wernéhaut factual basis. Plaintiffs claim that the
filings were designed solely to injure them comipetly by forcing them to incur the cost of
defending the baseless antidumping proceedings.peftinent part, the amended complaint
charges that:

20. Despite numerous blatant gmdma facie defects, deficiencies and false statements in®PMI'
petitions, including the attachment of materiatigarrect and false price lists, newspaper articles
and other data, the ITC and [Commerce] neverthetessmenced countervailing duty and
antidumping investigations. PMI and [Giuseppe fmgsinduced the initiation of these
proceedings through the submission of false infdiona

22. The 1983 countervailing duty investigation ehddéth a de minimis negative finding and the
antidumping investigation resulted in the impositiof] an antidumping duty of 1.16%. This
finding was subsequently overturned on appeal byuhited States Court of International Trade
.. which ordered the U.S. government to revoke ahdumping order imposed on Pisoni's
exports to the United States ...

24. Upon information and belief, shortly afternimg [Miller Canfield], Perry, having become
thoroughly familiar with the Pads antidumping cageile employed by the ITC, encouraged
[Miller Canfield] to represent PMI and encourag&luyseppe Prestini] to hire [Miller Canfield].
25. In the Fall of 1991, [Miller Canfield], incliuth Perry, entered a Notice of Appearance
before [Commerce] and intervened on behalf of PRlithe administrative review of the
antidumping order, forcing Pisoni to defend itseden though the U.S. Court of International
Trade had ordered the exclusion of Pisoni fromahidumping order, and [Commerce] had so
complied.

26. On or about August 31, 1992, and prior therBefendant [Prestini] communicated with
[Enzo Pizzi] and Pisoni to propose fixing priceswadodwind pads and dividing the woodwind
pad markets.

27. On October 21, 1992, after plaintiffs refusex éngage in the proposed unlawful
anticompetitive practices of price fixing and maravision, PMI, with the assistance of [Miller
Canfield] and Perry, filed a new antidumping petitagainst Plaintiffs ... which again contained
material false information about Plaintiffs' saéesl other misinformation.

28. In the course of this new investigation, Pdragl access to and used confidential business
information relating to Pisoni and revealed sucforimation to PMI [ ...] in violation of
Commerce's rules and regulations. The release isf dbnfidential information to Pisoni's
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principal competitor has caused Plaintiffs subsaéhrdcompetitive harm, especially since the
confidential information concerned Pisoni's custsmand sales, among other confidential
matters.

Defendants argue that the Commerce filings ateissannot provide a factual basis for an
antitrust cause of action because such filingssatgect to antitrust immunity undé&astern
Railways Presidents Conf. v. Noerr Motor Freight, Inc.,, 365 U.S. 127 (1961)Jnited Mine
Workers of America v. Pennington, 381 U.S. 657, 669 (1965}alifornia Motor Transport Co. v.
Trucking Unlimited, 404 U.S. 508 (1972), anBrofessional Real Estate Investors, Inc. v.
Columbia Pictures Indus., Inc., 508 U.S. 49 (1993) PRE "). Accordingly, they move to
dismiss the antitrust cause of action pursuantuie R2(b)(6).

The parties have submitted extensive materialisadidavits, including a full record of the
results of the proceedings before the ITC and I€latng to the allegations and findings there.
Accordingly, to the extent the parties agreed atl @rgument that discovery and further
presentations are unnecessary as to what allegati@npetitions before Commerce contained
and the outcome of the Commerce proceedings, atitetextent that the motion turns on these
factual issues, the motion to dismiss will be wedahs one for summary judgment. Fed.R.Civ.P.
12(c).

Discussion
Those who petition for governmental redress aeecplly immune from antitrust liability
unless the petitioning activities are "sham"--ited only to conceal an "attempt to interfere
directly with business relationships of a competitdNoerr, 365 U.S. at 144. Recently, RRE,
the Supreme Court established a two part definfoorisham™ litigation:

First, the lawsuit must be objectively baselesshia sense that no reasonable litigant could
realistically expect success on the merits. Ibhjective litigant could conclude that the suit is
reasonably calculated to elicit a favorable outcothe suit is immunized und&oerr, and an
antitrust claim premised on the sham exception rfaist Only if the challenged litigation is
objectively meritless may a court examine the ditijs subjective motivation ... Under this
"two-tiered process," an antitrust plaintiff musgisprove the challenged lawsuitigal viability
before the court will entertain evidence of the'seconomic viability."

Plaintiffs urge that the broad and indistincegltions of the complaint are sufficient to allow
them to proceed to discovery as to the truth ofalegations in the petition. This position,
which may have had some merit befd?®E and its requirement of a colorable claim of
"objectively baseless" litigation, is now no longenable.

A rule permitting discovery, based solely on gdigons of misrepresentation in a petition,
would fail to recognize that an inaccurate petitiewen one containing deliberate misstatements,
might nonetheless not be so lacking in merit dsetobjectively baselessSee PRE, 508 U.S. at
---- n. 5 (where proceeding terminates successfitliannot be shaml;uciano Pisoni Fabbrica
Accessori Instrumenti Musicali v. United Sates, 640 F.Supp. 255, 257 (1986) (ITC is under no
duty to terminate proceedings, even where it fimilsstatements in petition, where there is still
evidence of sale at LTFV)Citrosuca Paulista v. United Sates, 704 F.Supp. 1075 (1988) (where
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ITC petition was flawed because petitioner lack&hding, proceeding could nonetheless go
forward where Commerce had cured flaws in petition.

To allow antitrust claims based solely on broadd aindistinct allegations of
misrepresentation and "sham litigation" to reacscaWery, regardless of the role the claimed
misrepresentations played, or could have playedhenprior proceeding, would predicate the
viability of an antitrust complaint on a petitioreesubjective intent, and not the objective merit
of its petition, and thus directly contravene thp@me Court's holding iIRRE. Moreover, such
discovery would have the effect of encouragingtardt "strike suits”, and effectively chill the
First Amendment rights whicNoerr immunity was intended to protect.

Before reaching the question of subjective intevhich discovery relating to the broad
allegations of misrepresentation at issue heredcawidence, it is necessary to determine
whether the filing of the antidumping petitions amdjuests for administrative review may be
viewed as objectively baseless. Such a determmagquires consideratiomter alia, of the
outcome of the proceedings, including the findingede by the relevant administrative tribunals,
the nature of the particular allegations of thetjoet or actions before the administrative agency
claimed to be fraudulent or improper, and whethesé claimed misrepresentations or improper
actions would have been significant to the ultin@tecome or continuation of the proceeding.

The Proceedings at Issue
The 1983 Petition

On November 7, 1983, PMI filed the first of thetidumping petitions at issue with the ITA
and ITC. The petitions were filed against theirpiis here, and against another, apparently
unrelated, Italian manufacturer of keypads, Pads¥écture. The petition contained
information including home market price lists oséi in dollars dated January 1, 1982, export
price lists for Prestini's pads in lira, estimateome market costs for Pisoni based on the
petitioner's (Prestini's) costs when it manufaature Italy, and the petitioner's current cost of
production. On December 14, 1983, the ITA publikite finding that the petition provided
sufficient grounds on which to initiate an inveatign. On December 22, 1983, the ITC issued a
Preliminary Determination that there was a reasleniadication that imports of pads from Italy
were materially injuring or were threatening tauirg a U.S. industry.

On April 25, 1984, the ITA issued a PreliminaretBrmination finding that there was
reasonable basis to believe or suspect that padsdodwind instrument keys from Italy were
being dumped, or sold at less than fair value. [MAealso found a "weighted-average margin,"
that is, a percentage by which the foreign markduier of the merchandise exceeded the price of
United States sale for Pisoni. On July 11, 1984, ITA issued its Final Determination that
woodwind key pads from Italy were being sold asldgan fair value. In August, the ITC issued
its Final Determination that a U.S. industry wasngematerially injured. On September 21,
1984, the ITA issued an Antidumping Duty Orderdfimg sales that took place at a weighted-
average margin of approximately 1% for both Pisord Pads Manufacture.

The Court of International Trade reversed thisiglen. In its appeal, Pisoni made two
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arguments in favor of reversal that are relevané. hd@he first was that certain inaccuracies and
misrepresentations in the petition meant that T#e should have terminated the proceeding and
investigation as soon as the inaccuracies werevsed. Plaintiff alleged that the discovery of
the mislabeling of the price list effective from781980 as being effective January 1, 1982
(leading to the initial use of an unjustifiably IdWS. market price, and thus a higher weighted
average margin) and the incorrect denominatiorhefgrices in dollars and lira meant that the
entire investigation should have been terminatddhe Court of International Trade rejected this
argument, stating that, although the price listsew&suspect,” the decision to continue was
reasonable, because the ITA must make its invegtigan the best evidence available, and must
verify all data, and that "corrections to petitioeedata are the very point of verification
procedures.” The Court of International Trade dashed that it was not incumbent on the ITA
to discontinue a proceeding, even if it found infation in the petition to be inaccurate, if itlstil
found evidence of sales at less than fair value.

The Court of International Trade found, howevbat the use of certain quarterly exchange
rates by ITA, instead of exchange rates prevaiinthe time of the sales transactions at issue,
had been improper. Accordingly, the administratiiredings with respect to Pisoni were
remanded to the ITA for recalculation. On remahd,ITA found that keypads manufactured by
Pisoni were not being sold at less than fair vahltyough there was de minimis weighted-
average dumping margin of .286%. The Court ofrivagonal Trade had affirmed the decision
on September 15, 1986, and effective November & atitidumping order was revoked as to
Pisoni. That order remained in effect as to Padalacture.

Having prevailed in the Court of Internationabdie and on remand, plaintiffs proceeded to
seek attorney's fees from Commerce under the EAueéss to Justice Act, arguing that
Commerce's actions were not substantially justifiadd that Commerce had persisted in
pressing tenuous factual and legal claims. BothCbert of International Trade, and the Federal
Circuit rejected this argument. The Court of Adpdar the Federal Circuit specifically found
that the initial decision of the ITA to use the gaedy exchange rates, while not found to be
correct, was "carefully considered" and that Conumdrad provided "reasonable explanations
for its approach” to this "evolving area of theidniping laws," and therefore could not provide
the basis for an award of fees.

On any meaningful examination, as set againsethendisputed facts relating to the
Commerce proceedings, the allegations of the cantptannot provide support for a cause of
action based on the 1983 petition. To begin wiliere is a substantial question here as to
whether plaintiffs antitrust claims based on th839roceeding must be barred by the statute of
limitations. Under the Sherman and Clayton Adig, applicable statute of limitations is four
years. A cause of action accrues "when a defenclamimits an act that injures a plaintiff's
business."Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U.S. 321, 338 (1971). Because
the litigation on which this portion of plaintiffslaim is based ended, at the latest, in 1986, the
plaintiffs’ claim based on injuries caused by thars litigation occurring before 1990 are barred.

Even if this portion of the claim was not barrey the statute of limitations, there are

insufficient grounds here to support a finding ttiet actions before Commerce were objectively
baseless. Théde minimis finding of dumping in the 1983 proceeding indicatbat sales at
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LTFV were taking place, and suggests that althahghdumping at issue was not sufficient to
merit the imposition of a countervailing duty, tipgestion was a close one. Moreover, as set out
above, the initial imposition of the antidumpingnp#ty (and the finding of dumping that was
sufficient to merit adverse action on the parthaf ITC) was overturned on a point of law that in
the eyes of the Federal Circuit was by no meanardet. Even fully crediting plaintiffs'
allegations that the initial petitions containetséastatements relating to plaintiffs’ pricing and
applicable exchange rates, there was a basis faluating the petition had merit. Under these
circumstances, it would not be possible to find tha petitions were objectively baseless.

Plaintiffs also allege, however, that the finding the 1983 antidumping proceeding were
obtained by means of a fraud on Commerce, tha mjsrepresentation with respect to PMI's
standing to file the 1983 petition. As best gatbddrem the papers and full record in this action,
plaintiffs contend that misrepresentations madetha 1983 petition with respect to (1)
defendants' status as a domestic industry or teatitm of its production; and, (2), the
denomination of pricing and actual pricing of ptdis’ products and the correct monetary
conversion rate from dollar to lira and visa veraeted as a fraud on the agency and unfairly
subjected plaintiffs to the trouble and expenseasficipation in the various proceedings before
the administrative tribunals.

As a complaint alleging fraud on Commerce withpext to the 1983 petition, however, the
present pleadings are inadequate. Plaintiffs dedb specifically identify the false statements at
issue, instead referring to certain false statemanthe pleadings as "materially incorrect and
false price lists, newspaper articles and othea.dafhese pleadings thus do not specify what
representations were made, or how such represamgatiere untruthful or improper. As a
result, they fail to state a cause of action f@ué sufficient to support a claim of "sham"”
litigation based on fraud upon the preceding tréddun

Even viewing the allegations under Rule 12(b){@}hout the strictures of Rule 9(b), and
supplemented by the assertions made by counsgbléamtiffs in its memoranda and at oral
argument, plaintiffs’ claims relating to the statds?MI as a domestic industry and the pricing
alleged in the petitions are insufficient to stateause of action for fraud in connection with the
1983 proceedings. The determination of whetheetdigner before Commerce may be viewed
as a domestic producer is a complex issue of ladvfact that must be resolved on a case-by-
case basis. As explained by the ITC in the Prelamy Determination in the 1992 proceeding at
issue here:

In determining whether a firm qualifies as a donegstoducer, the Commission examines such
facts as: (1) the extent and source of a firmfgtahinvestment; (2) the technical expertise
involved in the U.S. production activity; (3) thelue added to the product in the United States;
(4) employment levels; and (5) any other costs activities in the United States directly
leading to production of the like product, inclugiwhere production decisions are made. No
single factor is determinative and value addedrmédion is more meaningful when other
indicia of production activity are taken into acobu The Commission may consider other
factors deemed relevant in light of the particutarestigation. Thus, in the absence of a prior
adjudication of the issue, the ultimate dispositidthis issue by Commerce would be difficult to
predict.
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In any event, during the proceedings on the 19&®&ion, the issue of PMI's status as a
domestic producer was raised and resolved favorablypetitioner (the defendant here).
Moreover, as set out in more detail below, thelfadetermination in the 1992 proceeding holds
that, even considering the additional allegatioegarding defendants’ Mexican manufacturing
facilities prior to 1991, defendants qualified asrestic producers with standing to commence
ITC proceedings.

Nor does the question of whether the correct emion rate was employed in determining
the pricing of the plaintiffs’ products provide asks for a claim of an action for fraud on the
agencies or "sham litigation." As established bhg tecord in this case, the agency, not the
petitioner, ultimately determined the exchange rateployed in the price calculation. As
described above, this issue was the subject ofesiqus proceeding in which plaintiffs here
sought the costs of defending the Commerce proogediom the government. There, the Court
of Appeals for the Federal Circuit held that theues of the correct conversion rate was
sufficiently unclear as a matter of law as not &ritthe award of costs. No coherent reason has
been presented to allow a new proceeding basetiese same allegations to go forward under
another guise. Moreover, the presentation ohpféis--an importer's--prices in lira as opposed
to dollars and visa versa hardly constitutes "fragthce the filing of the petition itself would
have alerted Commerce at that time to any problé&imtive denomination of pricing.

Similarly, the inaccurate labeling of price liggs&ven to Commerce in the 1983 proceeding
does not and could not support a finding in thes@né circumstances that the claim was brought
without a reasonable objective hope of succesd.udrano Pisoni, 640 F.Supp. 255 (CIT 1986),
the initial appeal of the determination finding duing, the Court of International Trade found
that certain price lists had been submitted whieneamislabelled as to date by the petitioners
and that those lists were "suspect.” The mislagedif the price lists, however, is apparently not
the basis of plaintiffs' claim here. Moreover, evyesuch a claim were presented in the present
action, it appears that Commerce, aware of theepiiesentations, and acting independently of
the defendants, found sufficient substance to #tgign to continue the investigation, and thus
found that the mislabeling did not render the petitmeritless. Accordingly, defendants are
entitled toNoerr immunity with respect to the 1983 filings.

The 1991 Administrative Review

An interested party may request that Commercelwdnan annual administrative review of
an antidumping order. After receipt of a timefguest, or on its own initiative, the ITA will
publish a notice of initiation and send out questares to interested parties requesting factual
information for the review.

On September 5, 1991 Commerce issued a noticenteht to revoke the previous
antidumping order entered with respect to Pads Kéatwre as result of the original 1983
proceeding. PMI, actingro se, objected to the revocation, and on October 181 18@@mmerce
initiated an administrative review based on the4l®8ler pertaining only to Pads Manufacture.
No review was initiated against Pisoni.

Luciano Pisoni, the principal of Pisoni, deposieet he was "forced to defend” against an
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improper administrative review in 1991. Howevéie uncontroverted administrative record of
the proceedings before Commerce indicates thatinorgstrative review with respect to Pisoni
took place in 1991. At best, Mr. Pisoni's assartieflects that defendant may have sought to
have an administrative review take place with respePisoni, but that no such review was ever
brought underway.

Accordingly, a claim of sham litigation based @gfendants' conduct in connection with the
1991 administrative review also appears to be ulebla on the present facts. Counsel's
appearance in the 1991 administrative proceedinglhjhagives rise to a claim of sham
proceedings--a viable administrative review stiisted with respect to defendants' co-defendant
in the earlier proceeding, Pads Manufacture. Maggothe record is uncontroverted that the
administrative review undertaken in 1991 did natgia to plaintiffs. It is therefore difficult to
discern how defendants' conduct in association thighadministrative review could constitute
"sham litigation."

The 1992 Petition

In October 1992, PMI again filed petitions witlor@merce alleging that the woodwind key
pads manufactured in Italy were being, or werdyike be, sold in the United States at less than
fair value, and that the imports were materialjyiimg or threatening material injury to a United
States industry. On November 17, 1992, the ITAntbuhat the petition filed by PMI was
sufficient to initiate an investigation. On Decemni8, 1992 the ITC also made a Preliminary
Determination that there was a reasonable indicatat an industry in the United States was
materially injured by reasons of imports of padsvi@odwind instrument keys from Italy. The
ITC also issued a supplemental opinion explainiageasons for the Preliminary Determination.
On May 25, 1993, Commerce issued its Preliminarieeination, and found sales at less than
fair value, or LTFV, with a weighted average marfginPisoni of 1.26%.

On September 23, 1993, the ITC issued its firdkmination which, despite the initial
finding of sales at LTFV, found that an industrytive United States was not being materially
injured or threatened with material injury by reasaf the imports from lItaly of keypads for
woodwinds. Specifically, the ITC determined thabodwind pads from lItaly were "like
product” with respect to the U.S. manufacturer'sdpct, as required for the entry of an
antidumping order. In addition, the ITC found thiz petitioner was a "domestic producer” for
the purposes of bringing the proceedings, desstearlier extensive assembly operations in
Mexico. The agency determined that the petitisnbreéxican operations ceased in 1991, and
noted that, even before that time, the nature ef desembly operation was such that the
equipment used in Mexico was neither extensive exqensive, that capital investment in
Mexico was not as sizable as in the United Stated,the value added to the product there was
not as substantial as that added in the UniteceStaFinally, the ITC found that "the technical
expertise required to perform the assembly in Mexias minimal. Therefore we do not
exclude petitioner from the domestic industry.

The ITC also found, however, that the two produetre not close substitutes for one

another, because most purchasers of the Italiatuptcstill would have purchased the imports
because of quality differences and other non-pliacgors, even if they had been fairly traded,
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and accordingly the effect of LTFV imports on thentestic product, if there was any, was

minimal. The ITC determined that, while there Haen increased market penetration by the
imports, there was no indication that the penetratvould increase to an injurious level because
of the lack of significant excess foreign capaeity the limited substitutability of the products.

One of the Commissioners dissented and found liealt TFV imports were causing injury to the

domestic industry. Defendants here appealed tgative determination of the ITC on October

29, 1993. The appeal was recently withdrawn by Ri¢h prejudice.

The 1992 petition cannot be viewed as "objecyivehseless.” The proceedings on that
petition established that plaintiff had, in faceen selling keypads at LTFV, and by a greater
margin than in the 1983 proceedings. The basistHerconclusion that petitioner was not
entitled to relief was thus not the same as thaa@aced for the denial of such relief in 1983
(when the ITC found the dumping margin insufficiémtmerit relief). Moreover, in the dissent
from the final determination in 1993, one of then@nissioners took the position that dumping
materially injuring a domestic industry was indde#ling place. At a minimum, this dissent
demonstrates that there was substantial groundisagreement as to the ultimate determination
in that proceeding.

The possibility does exist, however remote, thia institution of two unsuccessful
antidumping proceedings nine years apart was ietksdlely to injure plaintiffs competitively
in a trade war that defendants appear to be losind,not to secure the trade relief for which
such petitions were created by Congress. Evemdh @ malevolent intent could be shown,
plaintiffs cannot sustain their burden of providwatt defendants could not have reasonably
expected success on the merits. As explainedé$tipreme Court iRRE:

Whether applyingNoerr as an antitrust doctrine or invoking it in othesntexts, we have
repeatedly reaffirmed that evidence of anti-contpetiintent or purpose alone cannot transform
otherwise legitimate activity into a sham ... tegilimacy of objectively reasonable petitioning
"directed toward obtaining governmental action™nst at all affected by any anticompetitive
purpose [the actor] may have had."”

*kkk

Conclusion

Defendants' motion to dismiss Counts |, II, IVaxd VI of the Amended Complaint, which
is treated as a motion for summary judgment puist@iRule 12(c) to the extent previously
indicated, is granted.

Notes

1. What is the best way of eliminating a seeminglgnding pattern of thin (if not actually
baseless) dumping petitions by the American fird tlren federal court litigation by the Italian
firm? Can you design a settlement for this caagignot itself a violation of the antitrust laws
that will prevent future trade and antitrust filswghat are thin but not objectively baseless and
which will allow the firms to go back to competiig the market place rather than harassing
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each other through administrative or judicial clgim

Problem 7

The Widget Manufacturers of America (WMA) is adeaorganization representing the
handful of remaining American widget manufactureré/hile at one time American widget
manufacturers dominated U.S. and world markets, tlosy control less than 40% of the
American market, primarily at the low end, consumwalget market of the type sold at Traget
and Wal-Mart. High tech, high end widgets are ramost exclusively supplied by foreign
manufacturers. Foreign manufacturers are alsongakiportant inroads with the customer base
of WMA members. The same foreign manufacturer® alspply certain critical parts and
technology to WMA members.

The WMA is composed of 5 firms. H and M are te targest American manufacturers
located in the Midwest and there are three smaiknufacturers A,B, and C located on the West
Coast who are seeking to transform themselveshiigto tech widget manufacturers.

The presidents of H and M meet in H's office witb one else present. Shortly
thereafter, the president of M is in Taiwan meetwith his Taiwanese parts suppliers, who are
also competitors in the finished widget market.e fnesident of M expressed his anger that his
suppliers are also competing with him and the otMMA members in the finished widget
market in the United States. He further statestihaelieves that the Taiwanese widget industry
is engaged in illegal dumping in the United Stdtgselling at less than fair value. He indicates
that the WMA will file anti-dumping actions with éhDepartment of Commerce that will cripple
the Taiwanese widget industry in the US, unlessTtasvanese industry agrees to raise price
15% and stop selling to Target (H’s largest clienthe US). He demands an answer within ten
days and asks the Taiwanese to call him on his hghwae with only the words “Yes” or “No”
and the code “Limegreen”.

The Taiwanese widget manufacturers debate theatitim from H’s president. Contrary
to instructions, they contact H at his office andicate that they could increase price 10% in
order to avoid costly and uncertain anti-dumpirtggdition but that is their final offer. They
receive no further communications with H or otheM¥® members.

However, rumors begin to appear at industry trdumvs and publications that the US
industry is preparing an antidumping petition. @éticustomers get nervous about the delivered
prices they can expect from their import suppliensl several switch to WMA members for
future orders.

Within six months, an antidumping petition is filedth the Department of Commerce
and the International Trade Commission as requiedtatute. The petition alleges dumping
margins of up to 87% on sales of virtually all tgpef widgets. Both agencies accept the
petitions and initiate investigations. Pursuanttite statute, the Taiwanese respondents are
required to answer long complicated questionnaggsiring comprehensive responses and back
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up data in an electronic format different from theggular accounting or computer systems.
Later their responses are audited in-person by GencenDepartment personnel. At the
completion of the full investigation, trivial dumm@ margins of less than 2% on a handful of
sales are found and the petition is dismissed witttee imposition of any antidumping duties.

Despite “winning” the case, the Taiwanese lost mame sales from nervous clients,
spent millions on legal fees and related economipeds, and spent countless hours of
management time working on the case and its mamadds for documents and information
responses rather than working on management tagls.a result, the introduction of next
generation widget technology desired by US custemes delayed for over eight months.

You are an attorney with the foreign commerce eactif the Antitrust Division of the
Justice Department. Based on the facts set fdytlveg would you recommend bringing an
antitrust case against the WMA or its members? tWtkeer information would you want before
making your final decision?
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