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This chapter looks at some of the problems withsareas discussed in prior chapters, and
poses questions such as: 1) does concurrent gtigaigive one court the power to decide that
no court should preside over a matter by orderinfpraign court to close its doors to a
complainant? 2) what theory of conflict resolutiemto be used in matters of concurrent
jurisdiction? and 3) which branch of governmentbisst suited to decide these types of
guestions?

Case Noteon the Uranium Cases

The series of contract and antitrust cases agaresgn and domestic uranium producers
in the 1970s proved to be among the most contr@alerases applying American law to conduct
taking place abroad. The uranium cases ultimdimiyged reappraisal of American antitrust
policy in the international area as well as prodgotontinuing diplomatic tension between the
United States and such otherwise close allies aat@ritain, Canada, and Australia.

In the 1950s and 1960s the American uranium mavkstclosed to imports. Because of
the loss of this enormous market foreign producezated a system of market allocation outside
of the United States in order to survive. SubsatiyePresident Nixon removed the restrictions
on uranium imports into the United States. In sy\g&hort period of time the price of uranium
rose several times above the historical UnitedeStptice.

This price increase had a devastating impact & fitrms such as Westinghouse which
had contracted with electrical utilities to supfhgir long-term uranium needs at prices now far
below the price Westinghouse would have to payhenvtorld market. Following the revelation
of certain documents concerning the operation wbddwide uranium cartel Westinghouse and
other uranium purchasers sought relief from themtiactual obligations. In addition, numerous
private antitrust suits were brought in both fetlaral state courts seeking treble damages for the
alleged price-fixing of uranium. The Justice Dépent then began a criminal grand jury
investigation of the uranium industry. Thus begadecade long struggle between the United
States and plaintiffs in U.S. courts and the farettefendants and their home governments
opposing the exercise of U.S. jurisdiction, U.Scdvery mechanisms, and the merits of the
antitrust claims themselves.

Under the 1970 Hague Convention on the Taking widéhce Abroad in Civil or
Commercial Matters, a U.S. court may direct a "&ettf Request” to a foreign court asking it to
obtain evidence for an American judicial proceedinghere are, however, limitations on the



extent to which foreign courts will execute suchttées of Request. Some of these became
evident in 1977, when Westinghouse sought to olgaidence from Great Britain and other
countries of a worldwide uranium cartel which iaiohed had rendered its contracts to deliver
uranium to various utilities commercially impractic

In unanimously holding that Westinghouse's LetteRequest should not be enforced,
the British House of Lords relied, first, on thectfahat the Letter sought broad document
discovery of a kind that is not permitted in grBatain under the Hague Convention. Article 23
of the Convention specifically permits contractstgtes to declare that they "will not execute
Letters of Request issued for the purpose of oioigipre-trial discovery of documents as known
in Common Law countries”; and Britain, like virthyalall of the other contracting states,
executed such a declaration. The House of Lordd found that the information asked
for was privileged, not only under British law, hatlight of the U.S. constitutional guarantee
against self-incrimination. The American JusticepBrtment attempted to help Westinghouse
overcome this objection by writing a letter whidlated that the English witnesses would be
given immunity and which added that the evidenceighd was critical for the Justice
Department's grand jury investigation. The reaals to give the House of Lords another reason
for denying Westinghouse's request. It found thatevidence was not merely being sought for
a "civil or commercial® matter, which is what theagile Convention is limited to, but was also
going to be improperly used in a government gramg jnvestigation. Finally, the House of
Lords relied upon Article 12 of the Hague Conventwhich allows a state to refuse to execute a
Letter of Request where it "considers that its sengmty or security would be prejudiced
thereby."

Having failed to obtain the evidence it was segkimder the Hague Convention,
Westinghouse sought the same documents under ttedrdrules of Civil Procedure. It was
initially unsuccessful in trying to subpoena thakeuments located in Canada when it sought
the documents for purposes of defending its cohttase. However, Westinghouse had better
luck in a treble damage action which it commenaogairest the alleged members of the uranium
cartel in the Northern District of lllinois. Thehiago court entered an order compelling
discovery of the foreign documents. Canada andother countries which supported the
uranium cartel had promulgated laws which spedlificarohibited the production of those
documents. But the district court ruled that saohflicting foreign legislation should not be
considered in determining whether to order produncéind should be taken into account only at a
later point in determining what sanctions to impfimsenoncompliance.

This portion of the casenote is adapted from BleammAntitrust Jurisdiction, Discovery and
Enforcement in the International Sphere: An Apmbhd American Developments and Foreign
ReactionsAntitrust Law Journal 1197 (1981).

In the Uraniuncase, the Seventh Circuit assumed without disocngbiat the decision as
to whether to exercise jurisdiction was a mattethimi the discretion of the trial judge.
Consequently, it held that this determination cdugdreversed only if the trial judge abused his



discretion. Furthermore, the Seventh Circuit rulledt, in exercising his discretion, the trial
judge was not bound to take into account the kincbaity considerations originally set forth in
Timberlane. Instead, he could decide to exercise jurisdicbhased solely on the complexity of
the litigation, the seriousness of the chargesthrdrecalcitrance of the defendants. The trial
court was thus expressly permitted to ignore cotsflivith foreign law and policy that had been
asserted by the governments of Great Britain, CanAdstralia and South Africa in briefs amici
curiae. Indeed, the Seventh Circuit went so fatoasxpress its shock that these governments
had "subserviently" presented for the defendan&sr tbase with respect to subject matter
jurisdiction.

United Statesv. Gulf Oil Corp., Criminal No. 78-123.

On May 9, 1978, the Department of Justice filedisdemeanor information against Gulf
Oil Corporation charging a violation of Section 1 the Sherman Act arising out of Gulf's
alleged participation in an international Uraniuantel between 1972 and 1974.

Attorney General Griffin B. Bell said the chargasvcontained in a one-count criminal
information filed in U.S. District Court in Pittsbgh that concluded an 18-month investigation
conducted by a federal grand jury in the DistricColumbia.

The information stated that Gulf produces andssethnium in the United States and,
through its Canadian subsidiary, Gulf Minerals, &#m Ltd., in Canada.

Assistant attorney General John H. Shenefiel&¢hiarge of the Antitrust Division, said
the criminal information charges Gulf with conspgiwith other uranium producers between
February, 1972, and December, 1974, to fix theegriat which the companies sold foreign-
source uranium to United States middlemen, to sellUnited States middlemen only at
discriminatorily high prices, and to refuse to $elMWestinghouse Electric Corporation, a United
States middleman.

Middlemen are companies--including brokers, nuateactor manufacturers, and nuclear
fuel fabricators--that purchase uranium for resale.

The criminal information alleges that, between11@Qnd 1975, Gulf and other producers
of foreign-source uranium were members of an iational uranium cartel, the Uranium
Marketing Research Organization, that agreed toilste prices for foreign-source uranium and
to allocate uranium sales among its membership.

Agreements on the discriminatory treatment of &mhiGtates middlemen, charged as a
Sherman Act violation in the criminal informatioare also alleged to have been terms of the
cartel arrangement.

During the alleged conspiracy period, United Sateddlemen, including Westinghouse,



purchased or attempted to purchase substantiakijearof foreign-source uranium, according
to the government. Such uranium is generally ingubninto the United Sates where it is
subjected to a number of processes that chang®iaiform suitable for use as a nuclear fuel.

On June 2, 1978, defendant was fined $40,000rahcecontendere plea.

Inre: Uranium Antitrust Litigation Westinghouse Electric Corp. v. Rio Algom Ltd.
617 F.2d 1248 (7th Cir. 1980)

In October of 1976, plaintiff-appellee, Westiogise Electric Corporation, filed a complaint
alleging anti-trust violations against twenty-niieeeign and domestic uranium producers. All of
the defendants were duly served with process; heweune foreign defendants chose not to
appear. On February 2, 1977, the District Couterenl defaults pursuant to Rule 55(a) of the
Federal Rules of Civil Procedure against each @hihe defaulting defendants. In August 1977,
Westinghouse moved for entry of final judgment aghathe defaulters on the issue of liability.
On January 3, 1979, the District Court grantedntiodion for entry of default judgment against
the defaulting defendants.

On January 12, 1979, Westinghouse moved eg fare temporary restraining order and for
a preliminary injunction seeking to require thealdfing defendants to give twenty days' prior
notice to the Court of any transfers of assetsxoess of $ 10,000 out of the United States. In
support of the motion, counsel for Westinghouserstibd an affidavit stating that several of the
defaulters, and particularly Rio Tinto Zinc CorpgdLof London, held substantial assets in the
United States through wholly owned subsidiariessivighouse counsel further stated that there
was reason to believe that those assets were lwgimgere about to be, removed from the United
States to avoid execution on the default judgmetdred on January 3, 1979.

On January 15, 1979, the District Court templyraestrained transfers in excess of $ 10,000
pending a hearing on January 24. On the lattex, daé District Court entered the preliminary
injunction sought by Westinghouse.

Notice of the TRO was served on the defaultiefendant, Rio Tinto Zinc Corp. (RTZ), in
London, on January 17, 1979. Rio Algom LimitedCianada was served with notice of the TRO
that same day. It was later learned that withioreafter notice of the TRO, RTZ instructed
employees of its subsidiaries to transfer as mucimey as possible out of American bank
accounts and into Canada. Approximately threeioniltwo hundred thousand dollars were
transferred from the accounts of Atlas Alloys tao Rilgom Limited in Canada. Neither the
plaintiff nor the District Court were given noticd these transfers, in apparent violation of the
TRO and the subsequent preliminary injunction.

On January 25, 1979, Atlas Alloys moved forexemption from the preliminary injunction,
seeking to make arms length purchases of steeletalmproducts in the ordinary course of
business in amounts of less than $ 40,000. Appratély one month later, Atlas Alloys gave



twenty days' advance notice that it intended to ipgydefaulting parent, Rio Algom Limited
approximately $ 1.6 million dollars, which had bemmed to Rio Algom Limited for some time.
Westinghouse moved to enjoin the proposed trarmsfdrsought to require Atlas Alloys to pay
the funds into a trust account under the jurisdictof the District Court. The District Court
heard argument on the question and indicated thaliregy would be forthcoming shortly. In the
interim, Atlas Alloys transferred about.$ 1.2 nui dollars to its defaulting parent by means of
writing 124 separate checks for amounts slightgslthan $ 10,000. On March 27, 1979, the
District Court enjoined the transfer of the $ 1.8lion dollars, and required that the funds be
deposited in a trust account with the Court. Thei€also found that five out of six of Atlas
Alloys' top officers and directors were also offe@nd directors of the defaulting defendant, Rio
Algom Limited. The District Court further foundahthe monies which Atlas Alloys sought to
transfer out of the United States to its parent, Rgom Limited in Canada, were assets of Rio
Algom Limited here in the United States and that ¢imtirety of Atlas Alloys is an asset of Rio
Algom Limited.

On March 27 and April 2, 1979, Atlas Alloys gawrther notice of its intent to make
transfers of an additional $ 168,000 to its defaglparent. Westinghouse again moved to enjoin
these transfers, and to have the monies depositadrust account. At this time Westinghouse
also moved for further injunctive relief againstlast Alloys based on the discovery of Atlas
Alloys' practice of transferring funds out of thenitéd States by means of checks written for
amounts slightly under $ 10,000. At that pointa&tAlloys had written 481 checks for a total of
$ 3.9 million dollars to its defaulting parent.

On May 4, 1979, the District Court entered adthnjunction. The Court enjoined the
proposed transfer of $ 168,000 from Atlas Alloyslabased on evidence of the transfers to Rio
Algom Limited, the Court granted further injunctixaief requiring that all transfers of funds be
approved by the Court upon twenty days' prior emnthotice, regardless of amount.

Westinghouse also moved for similar injunctreéef to preserve the assets of Rio Algom
Corporation, the wholly-owned subsidiary of Atladlofs. Rio Algom Corporation is a
Delaware corporation engaged in uranium mining iahJIn its motion Westinghouse sought to
enjoin Rio Algom Corporation from making depositsbiank accounts outside the United States;
from making any transfers out of the United Statéthout twenty days' prior notice to the
Court; requiring Rio Algom to deposit the revenoé#s Utah mining operation in United States
banks; and enjoining the officers, directors angleyees of the defaulting Rio Algom Limited
from making withdrawals from bank accounts of Rig@&m Corporation. On June 20, 1979, the
District Court granted Westinghouse's motion fgeraliminary injunction. The Court likened
the situation respecting Rio Algom Corporation lte factions of its parent, Atlas Alloys. The
Court noted that the single difference was that ARgom Corporation, unlike Atlas Alloys, was
a defendant in the anti-trust action. The Courtchaded, however, that the injunction would in
no way impair Rio Algom Corporation's ability tofded on the merits.

The three injunctions against the defaultersegpect to the assets of Atlas Alloys and the
one injunction against Rio Algom Corporation comsprthe first interlocutory appeal pending



before this Court. The Court has jurisdiction émsider these injunctions pursuant to 28 U.S.C.
8§ 1292(a)(1). The Court heard oral argument on appropriateness of the injunctions on
September 20, 1979.

Shortly after the Court heard oral argumentranfirst appeal, Rio Algom Corporation, Gulf
Oil Corporation, and an additional group of answgridefendants led by the Getty Oil
Corporation filed a petition for further interloouy review. The District Court certified that the
issues raised in this appeal are controlling qaestof law to which there is room for substantial
disagreement, and that the matter is appropriatenferlocutory review pursuant to 28 U.S.C. §
1292(b). This Court concurred with the Districtu@oand accepted the matter for immediate
review.

This appeal arises out of an Order of SepterhBed 979, in which the District Court denied
motions filed by the answering defendants seelongpsstpone any hearing on damages as to the
defaulting defendants until after trial on the rteeri The appellants claim that the January 3,
1979, entry of default judgment and the subseqadet¢rmination to proceed to a damages
hearing are an abuse of discretion by the Disiicige. The appellants claim that the entry of
judgment against the defaulting defendants prioratipudication on the merits as to the
answering defendants is prohibited by Frow v. DeViega, 82 U.S. (15 Wall.) 552 (1872) and
that they will be severely prejudiced by a deteation as to damages against the defaulting
defendants.

The Frow case involved the entry of a defaudigment against one defendant in a multi-
defendant action. De La Vega filed a complainingiag that eight defendants had conspired to
defraud him of title to a tract of land. Frow ddtad while the other defendants contested the
allegations and won on the merits. SubsequentigywFsuccessfully petitioned the Supreme
Court to vacate the default judgment.

When the District Judge entered default judgmmm January 3, 1979 against the nine
defaulters, he considered the applicability of Friovthe present action. The Court found that
the judgment "pro confesso"” entered in Frow was &kithe modern day default judgment under
Rule 55(b). Nevertheless, the Court concluded that entry of default judgment was
appropriate. The District Judge reasoned thatltf6&l amendments to Rule 54(b) permitting a
final adjudication as to one or more but fewer tladinof the parties to an action requires a
balancing between the "premature decision makidgtessed in Frow and the "pragmatic needs
of the litigants in complex multiple party actiohs.

In striking that balance, the District Judgendaded that three factors outweighed the
policies set out in Frow : the need for partiakfijudgments in complex modern civil actions;
the possibility that the foreign defaulters mighthceal or transfer assets subject to execution by
United States Courts; and the seriousness of thegeb in the complaint, together with the
willful and deliberate avoidance of those chargeshie defaulting defendants.

The appellants contend that this determinabgnthe District Judge, and his subsequent



decision to proceed to damages are contrary to Faod/therefore an abuse of discretion.

As an alternative basis for his holding, thetbet Judge relied on Rule 37(b) of the Federal
Rules of Civil Procedure. That rule simply pernthg imposition of sanctions against parties
who fail to attend depositions, serve answers teriogatories, or respond to requests for
inspection. While the rule does not mention defgudigment as a sanction for failure to
participate in discovery, the entry of a defauttigment for failure to participate in discovery has
been upheld by the Supreme Court. National Hotleague v. Metropolitan Hockey Club, Inc.,
427 U.S. 639, 643 (1977).

In addition to these issues raised by the #pmts| a significant issue has been raised by
amici curiae. The amici request that this Coumard the case to the District Court to conduct
an analysis of the international ramifications lwktcase in order to determine whether subject
matter jurisdiction exists, and whether it shoudddxercised. Because the concerns of the amici
curiae call into question the Court's jurisdictittilgse matters must be resolved at the outset.

l. JURISDICTION

The governments of Australia, Canada, SouthcAfand the United Kingdom of Great
Britain and Northern Ireland have filed briefs asi@ curiae. The principal thrust of the amici's
briefs is to call into question the jurisdiction tiie United States District Court over this
controversy. We view the jurisdictional issue ag-pronged: (1) does subject matter
jurisdiction exist; and (2) if so, should it be esised?

The jurisdictional reach of the Sherman Actcomduct outside the United States was not
favorably received at the outset. However, thatwwas later eroded, and the Act was applied
to conduct outside the United States so long asesoithe acts occurred within the United
States and the parties were American. In UnitedeStv. Aluminum Co. of America (Alcoa),
148 F.2d 416 (2nd Cir. 1945), Judge Learned Hahdudated what is known as the "intended
effects” test. In Alcoa Judge Hand reasoned thegeanents made outside of the United States
which restrain trade or commerce within the Uni®tes have the same effect as similar
agreements entered into within our borders. Siaog state may impose liabilities, even upon
persons not within its allegiance, for conduct mlésts borders that has consequences within its
borders which the state reprehends," he concludigtdGongress did intend to apply the Act to
conduct abroad so long as the intended effect aif ¢bnduct is prohibited by the Act. Since
Alcoa, United States Courts have exercised jurismicover antitrust activity outside the United
States so long as there is an intended effect oarisan commerce.

In its complaint Westinghouse alleges that twetomestic and nine foreign corporations
conspired to fix the price of uranium in the worlthrket. The alleged meetings at which
Westinghouse claims prices were agreed upon toa&epin France, Australia, South Africa,
lllinois, the Canary Islands and England. At thegent state of this litigation, there has been no
opportunity for fact-finding® We must therefore accept all properly pleadeetalions as true
for purposes of determining jurisdiction. Accordingthe picture which emerges is one of



concerted conduct both abroad and within the UnB¢ates intended to affect the uranium
market in this country. While the governments bé tforeign participants in this alleged
conspiracy are actively and admittedly sympathéticthe economic determinism of the
defaulters, there is no claim that the alleged cohaf the defaulters is mandated by those
governments. We therefore conclude that Westingkisuasllegations against the defaulters do
fall within the jurisdictional ambit of the Shermaat, as defined in Alcoa.

n20. Indeed, so long as the nine defaultingidoreorporations refuse with specific support of
their respective Governments to appear and cotttesallegations of the complaint, including
those upon which jurisdiction is asserted, theyehaade it virtually impossible to arrive at any
further findings.

The amici, in particular the United Kingdom tamd that Alcoa is "no longer to be accepted
by United States Courts as "settled law' ", in tighthe recent opinions of the United States
Courts of Appeals in Timberlane Lumber Co. v. BafikAmerica, N.T. & S.A., 549 F.2d 597
(9th Cir. 1976) and Mannington Mills, Inc. v. Comgam Corporation, 595 F.2d 1287 (3rd Cir.
1979). In those cases the Courts were faced walisraissal of an antitrust claim brought by an
American company against an American corporationclanduct in a foreign country; and
against a foreign subsidiary of an American corponafor illicit conduct abroad. Each Court
began its analysis with the questions of whethercthmplaint stated a claim and whether subject
matter jurisdiction existed. Both Courts answetledse questions in the affirmative. In each
case the Court reversed the District Court and neleé the case for a determination as to
whether jurisdiction should be exercised. The dHircuit set forth factors for the District
Court to consider in resolving that question. Thésetors were employed by the Court in
Mannington Mills.

The United Kingdom relies primarily on the coemhin Timberlane that "The effects test by
itself is incomplete because it fails to considéneo nations' interests.” This amicus curiae
contends the critical discussion of the Alcoa @ffdest has undermined its continuing viability
as the standard of extraterritorial jurisdictiortttd Sherman Act. We do not read Timberlane so
broadly. The "jurisdictional rule of reason" esped in Timberlane is that while an effect on
American commerce is the necessary ingredientdwaterritorial jurisdiction, considerations of
comity and fairness require a further determinatierio "whether American authority should be
asserted in a given case." The clear thrust offthderlane Court is that once a district judge
has determined that he has jurisdiction, he shaoldsider additional factors to determine
whether the exercise of that jurisdiction is appiate.

We conclude that nothing in Timberlane is irgistent with our determination that
Westinghouse's allegations of concerted conductfdogign and domestic corporations are
sufficient to confer jurisdiction on the DistricoGrt, under Alcoa. We turn now to the question
of whether jurisdiction should be exercised in pnesent case.



In this case, unlike the situation in Timbedaand Mannington Mills, there has been a
determination by the District Court as to whethetsdiction should be exercised. In the order
of January 3, 1979, and the order of Septemberl@79, the District Judge considered the
unique circumstance presented in this case, aratndigied, in the exercise of his discretion, to
proceed. Our task is to decide whether he abusedidtretion in reaching that conclusion. We
find that he did not.

In granting the requested default judgment, Dinrict Court considered three factors: the
complexity of the present multi-national and mupléirty action; the seriousness of the charges
asserted; and the recalcitrant attitude of theudiefiss. The District Judge concluded that those
factors all weighed heavily in favor of proceedingudgment and damages.

The amici suggest that the District Court aldus® discretion by not considering the factors
set out in Mannington Mills in reaching this detamation. While the considerations
recommended in that case certainly provide an atedtamework for such a determination, we
can hardly call the failure to employ those predesetors an abuse of discretion. First, the
Mannington Mills factors are not the law of thig€@iit. Second, even assuming their adoption
by this Court, the circumstances here are distinotn those found in Timberlane and
Mannington Mills. In those cases the defendangeaped and contested the jurisdiction of the
District Court. In the present case, the defasltesve contumaciously refused to come into
court and present evidence as to why the DistraetrCshould not exercise its jurisdiction. They
have chosen instead to present their entire casagh surrogates. Wholly owned subsidiaries
of several defaulters have challenged the apprgmess of the injunctions, and shockingly to
us, the governments of the defaulters have sulesgtyipresented for them their case against the
exercise of jurisdiction. If this Court were tamrand the matter for further consideration of the
jurisdictional question, the District Court would placed in the impossible position of having to
make specific findings with the defaulters refustngappear and participate in discovery. We
find little value in such an exercise.

We conclude that given the posture of this case the circumstances before the District
Court, the Judge did not abuse his discretion ocgeding to exercise his jurisdiction. We
therefore decline to remand the case to the Dishoart as requested by the amici curiae.

*k%

[ll. THE INJUNCTIONS

Atlas Alloys, Inc. and Rio Algom Corporation pgal the orders enjoining the defaulting
defendants from transferring assets out of theddn8tates without prior approval of the Court.
Appellants argue that the injunctions are errondmgause they are bottomed on an erroneously
entered default judgment; that the District Coadkled the power to enter the injunctions; and
assuming the Court was empowered to enter the ahgns, they are tantamount to an
attachment of assets and, therefore, are an albdsscoetion.



We reject appellants' argument that the injonst must be overturned because they are
predicated on an erroneous default judgment. &rg@iment assumes that Frow v. De La Vega
prohibits the entry of default judgment in thisea®ur prior discussion of the inapplicability of
Frow to this action resolves that question and sewal further repetition here. Indeed, the
starting point of our analysis is that the Dist@xurt's use of injunctive power was pursuant to a
valid default judgment.

Appellants argue that the District Court lackdte power to enter the injunctions.
Appellants' contention is that absent a final défpudlgment there are only three sources upon
which these injunctions could be predicated: Réésand 65 F.R.C.P. and the inherent equity
powers of the district court. Appellants insisttthane of those sources permit the Court to enter
these injunctions. Westinghouse relies primarily ggmeral equity powers in its argument in
support of the injunctions. We find that both thkeerent equity powers of Federal Courts and
the All Writs Act, 28 U.S.C. @ 1651(a) confer uptire district court power to enjoin the
transfer of assets in this case.

The situation confronting the district courtsaextraordinary. In order to avoid execution on
the default judgment, Rio Algom Limited instructésl American subsidiaries to transfer their
assets to Canada. The defaulting defendant cirentad and even ignored the district court's
restraining order in an effort to transfer fundg ofl the United States. Had the Court not
exercised its injunctive powers the default judgtneould have been rendered meaningless.

Federal Courts are empowered to restrain theoval of assets from the United States
through injunctive relief. Such equitable relief particularly appropriate when a default
judgment has been entered. Since a preliminaryation seeks to preserve the status quo ante
litem, (Seagrams Distillers Corp. v. New Cut Ratquiors, 221 F.2d 815 (7th Cir. 1955)), it is
also an appropriate means of maintaining the staiosas of the time the default judgment was
entered. Given our conclusion that the defaulgment was a proper exercise of the district
court's discretion, it seems evident that the Cauats empowered to enter all equitable orders
necessary to preserve that judgment.

We also find support for the district courtlgtherity to enter these injunctions in the All
Writs Act, 28 U.S.C. @ 1651(a). That Act simply emmers Federal Courts to enter such writs
as are necessary to preserve the jurisdictionefburt. In the anti-trust context, the Act has
been recognized as an effective tool for preserthiegstatus quo. The Act has been relied on for
the entry of injunctive relief when necessary teggrve the jurisdiction of the district court over
a Sherman Act claim. If the defaulting corporasi@ontinued to transfer their assets out of the
United States, the district court would be unablenter any effective judgment as to damages.
While the Court would not technically be robbed sofbject matter jurisdiction, the Court's
default judgment would be rendered meaninglesstaourt would be powerless to enter any
effective relief as to the defaulters. Confronteith such a situation, the District Court was
empowered to enter any injunctive relief necessapreserve its jurisdiction.
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We note that in De Beers Mines Ltd. v. Unittdtes, 325 U.S. 212 (1945), the Court
overturned a preliminary injunction against the ogal of assets which had been entered
pursuant to the All Writs Act. In De Beers, aglie present case, the injunction was entered to
prevent defendants from removing assets out obthited States, thereby avoiding enforcement
of a final decree of the Court. In De Beers, hosvethere was no judgment against the parties
who were enjoined. The motion for preliminary imgtion was filed with the complaint and was
supported only by the unproven allegations in tbmmaint and an affidavit stating that the
defendants "could quickly withdraw their assetsrfrthhe United States.” Id. In the present case
the defendants have confessed to the allegatiotieafomplaint by their failure to contest those
allegations, and a valid judgment has been eniagadhst them. Indeed, the Court in De Beers
suggested that had the injunction been pursuamfit@al decree it would have been sustained.

The All Writs Act empowers Federal Courts totpct their jurisdiction. The injunction in
De Beers did not serve to preserve the Court'sdigtion and was therefore not within the ambit
of the Act. The injunctions in the present caseyéver, aid the Court in the exercise of its
powers; i.e., in enforcing its judgment. For thedison, De Beers does not preclude use of the
All Writs Act powers in this case.

Rio Algom Corporation and Atlas Alloys, Inc.gae that assuming the Court was
empowered to enter the injunctions in this case Gburt abused its discretion in doing so. The
enjoining of transfers of assets was, in effectatachment. An attachment or sequestration of
assets prior to final judgment, they argue, is $ymap abuse of the Court's equity powers.

The cases relied upon by appellants all inv@vprejudgment sequestration of assets or
diversity claims in which state attachment procedugovern. We find those cases inapposite.
Here there has been a judgment entered againstdfendants whose assets have been
sequestered. In that situation, courts have ptathiequitable restraints on assets because the
default serves as an admission to the allegatioried complaint. When a violation of law is
present, Courts have considerable discretion imidagng equitable orders to prevent the
removal of assets from the United States.

The district court's exercise of discretioneimtering a preliminary injunction is measured
against four prerequisites:

(1) The plaintiffs have no adequate remedy at énd will be irreparably harmed if the
injunction does not issue;

(2) The threatened injury to the plaintiffs oetghs the threatened harm the injunction may
inflict on the defendant;

(3) The plaintiffs have at least a reasonaligilhood of success on the merits; and
(4) The granting of a preliminary injunction fanlot disserve the public interest.

We find each of those prerequisites met in thigcas
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There is no remedy at law which could effedtiverevent the removal of the defaulter's
assets from the jurisdiction of the United Statesur@®s. Indeed, defaulters’ conduct is
particularly suited for equitable remedies. Welgard to the requisite threat of irreparable harm,
it is evident that without the Court's use of injtine powers the plaintiffs’ ability to satisfy the
judgment would be seriously jeopardized.

The Court's injunctive orders do not place aerous burden on the defaulting defendants.
The Court's orders simply require prior approvalrahsfers of funds and permits transactions in
the ordinary course of business. However, the taneal injury to plaintiff from the continued
withdrawal of assets is substantial. We find thatscale tips in favor of the injunctions.

Since a judgment of liability has been enteagainst the defaulting defendants, there is
clearly more than a reasonable likelihood of sus@sthe merits. While it is conceivable that
the defendants might prevail on the merits in tmalfanalysis, plaintiff has a substantial
likelihood of success against the defaulters atploisture of the litigation.

Finally, the injunctions of the District Coudlb not disserve the public interest. To the
contrary, the entry of these injunctions servestrang national interest in effective and
meaningful enforcement of the American anti-trastd. As the District Court correctly pointed
out, the pattern of conduct engaged in by the digfigu"can only disserve the public interest”
and the public interest is best served by "a fingigtence that they (the defaulters) respond to the
orderly processes, the lawful processes, yes,ubgibcess of his Court."

We conclude that the district court did not sdbuts discretion in enjoining the transfer of
funds out of the United States and that each itjonshould be and hereby is affirmed.

*k%k

V. CONCLUSION

Section 1292(b) of the Judicial Code providepedlate courts with a flexible tool for
interlocutory review of complex and controlling gtiens of law. Interlocutory review is
permitted to assure orderly and efficient admiaistn of complex cases. Our decision today
should be viewed in that context. Our conclus®that Frow does not control this case and that
the entry of default judgment was not an abuseisdretion. Nevertheless, the question of
damages must await resolution of the issue ofliigkas to all parties. As a practical matter,
Westinghouse must elect whether to abandon itsmcdgainst the answering parties and pursue
the question of damages solely against the defaulte proceed to the merits on the entire
claim. Should Westinghouse choose the latter codlngejudgment against the defaulters will
remain interlocutory until a judgment on the meistseached.

Our result today is mandated by the natur@iot and several liability. While the liability of
each defendant presents separate and distincsisstieely independent of each other, there is a
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single unified damage to the plaintiff. The defang defendants have confessed to the
Westinghouse allegations by their refusal to appefine defaulters may have to accept full
responsibility for the damage ultimately provenWgstinghouse as a result of that default.

The cause is REMANDED to the District Courtpgmceed in accordance with the views
herein expressed.

NOTE

1. Why would an antitrust defendant default if it wodube held liable for damages not
withstanding the outcome of the case on the mexgarding remaining defendants?
Was the role of the defendant’s governments ap@aia

Who were the real party in interest in this cadee private parties, the foreign

governments, or the United States?

4. Is this the type of controversy that can be deciddte courts?

5. For other aspects of the Uranium litigation seetéthNuclear Corp. v. General Atomic
Corp., 96 N.M. 155, 629 P.2d 231, 315-16 (1980peap dismissed, 451 U.S. 901
(1981)(refusing to order production of documents violation of foreign law but
requiring defendants to seek all available waivattowing production); In re
Westinghouse Elec. Corp. Uranium Contracts Liti§63 F. 2d 992 (1b Cir.
1977)(denying contempt where discovery barred bpa@demn blocking statute where
third-party non-defendant had sought waivers indgéaith and did not profit from
inability to produce information).

6. The next case illustrates a similar intractableflagin Despite the very different tone of
the opinion, how is the result any different frohe tmain Uranium opinion set forth
above?

Wn

Laker AirwaysLtd. v. Sabena, Belgian World Airlines, 731 F.2d 909 (D.C. Cir. 1984).

We review today the limits of a federal couptsver to conserve its adjudicatory authority
over a case properly filed with the court whentead of actively raising all defensive claims in
the federal court, the named defendants initiatis s foreign tribunals for the sole purpose of
terminating the federal court's adjudication of litigation. Three months after Laker Airways,
Ltd. ("Laker") filed an antitrust action in Unite8tates District Court for the District of
Columbia against several defendants, including dwiceBritish, and other foreign airlines, the
foreign airlines filed suits in the High Court ofislice of the United Kingdom seeking an
injunction forbidding Laker from prosecuting its Amcan antitrust action against the foreign
defendants. After the High Court of Justice ementerim injunctions against Laker, the Court
of Appeal issued a permanent injunction orderingeltdao take action to dismiss its suit against
the British airlines. In the meantime, Laker regpexsh by requesting injunctive relief in the
United States District Court, arguing that a resing order was necessary to prevent the
remaining American defendants and the additione¢ifm defendants Laker had named in a
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subsequent antitrust claim from duplicating theeifgn defendants' successful request for an
English injunction compelling Laker to dismissstst against the defendants.

If these defendants had been permitted tofditeign injunctive actions, the United States
District Court would have been effectively strippafdcontrol over the claims -- based on United
States law -- which it was in the process of adjating. Faced with no alternative but
acquiescence in the termination of this jurisdictioy a foreign court's order, United States
District Judge Harold H. Greene granted Laker'sionofor a preliminary injunction restraining
the remaining defendants from taking part in thesiffn action designed to prevent the district
court from hearing Laker's antitrust claims.

Two of the defendants enjoined from taking parthe English proceeding, KLM Royal
Dutch Airlines ("KLM") and Societe Anonyme BelgeEaploitation de la Navigation Aerienne
("Sabena") now contend on appeal that the coursabuts discretion. Their arguments are
essentially two-fold: first, that the injunctioratmples Britain's rights to regulate the access$sof i
nationals to judicial remedies; second, that thginiction contravenes the principles of
international comity which ordinarily compel defece to foreign judgments and which virtually
always proscribe any interference with foreign quali proceedings.

Our review of the limited available facts sgbnsuggests that both the United States and
Great Britain share concurrent prescriptive jugidn over the transactions giving rise to
Laker's claim. Ordinarily anti-suit injunctionseanot properly invoked to preempt parallel
proceedings on the same in personam claim in forgigunals. However, KLM and Sabena do
not qualify under this general rule because theidor action they seek to join is interdictory and
not parallel. It was instituted by the foreign eledants for the sole purpose of terminating the
United States claim. The only conceivable bentigt KLM and Sabena would reap if the
district court's injunction were overturned woulel the right to attack the pending United States
action in a foreign court. This would permit thepajlants to avoid potential liability under the
United States laws to which their business opematend treaty obligations have long subjected
them. In these circumstances there is ample peatgaistifying the defensive use of an anti-suit
injunction.

The injunction does not transgress either tieciples of international comity or nationality-
based prescriptive jurisdiction on which KLM ando8aa rely. Limitations on the application of
comity dating from the origins of the doctrine rgne that a domestic forum is not compelled
to acquiesce in pre- or post-judgment conduct kigaints which frustrates the significant
policies of the domestic forum. Accession to a dedhfor comity predicated on the coercive
effects of a foreign judgment usurping legitimatetgncurrent prescriptive jurisdiction is
unlikely to foster the processes of accommodatioth @operation which form the basis for a
genuine system of international comity. Similarlge mere fact of Laker's British juridical
status simply does not erase all other legitimaseb of concurrent jurisdiction, as appellants
suggest. Thus, the appellants’ arguments thatligtect court abused its discretion fall well
short of their mark.
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The claims raised by KLM and Sabena do posewseissues regarding the Judiciary's role
in accommodating the conflicting implementationcoincurrent prescriptive jurisdiction. We
have necessarily inquired into the source of theliob facing the courts of the United States and
United Kingdom, and probed the extent to which pirdicial processes may effectively be
employed to resolve conflicts like the present on@iven the inherent limitations on the
Judiciary's ability to adjust national priorities light of directly contradictory foreign policies,
there is little the Judiciary may do directly tsobse the conflict. Although the flash point oéth
controversy has been the anti-suit injunctions, rémd powder keg is the strongly mandated
legislative policies which each national court @ibd to implement. Thus, it is unlikely that the
underlying controversy would be defused regardbés$ke action we take today.

Because the principles of comity and concurpensdiction clearly authorize the use of a
defensive preliminary injunction designed to pertné United States claim to go forward free of
foreign interference, we affirm the decision of thstrict court.

*k%k

C. Paramount Nationality

We turn now to the appellants’ argument thdtet'a nationality requires the United States
District Court to defer to the injunctions issugdtbe courts of the United Kingdom.

KLM and Sabena do not dispute the power ofnded States District Court to issue the
injunction. They contend rather that the distciotirt abused its discretion by issuing an anti-suit
injunction instead of relinquishing its jurisdiatiostaying its proceedings, or adopting some
other vehicle of conflict resolution. Appellanteeaherefore in the contradictory position of
supporting the right of English courts to issueaaui-suit injunction, but opposing the United
States District Court's issuance of the same kinohjanction. The only way appellants can
differentiate between the two injunctions is todson the nationality of Laker.

The similarity of the injunctions is undersabigy the way Sabena phrased the issue posed
by this case: "which sovereign, the United State$eat Britain, has the right to determine
whether British law permits Laker to conduct prevateble damage actions in the United States.”
As counsel for Sabena recognized at oral argunvdmgther British law permits or proscribes
certain activities is primarily a matter for theitidh courts to determine. On parity of reasoning
the availability of treble damage actions in Uni®thtes courts is a question of United States
law. Appellants' case thus hinges entirely ondbesequences attending the existence in one
court of nationality-based jurisdiction over Laker.

Appellants attempt to prioritize the authoritytb&é courts to proceed in cases of concurrent
jurisdiction by arguing that the nationality of tp&aintiff gives the plaintiff's state an inherent
advantage which displaces all other jurisdictiopases. They label this principle "paramount
nationality,” and present this as the theory offloctnresolution to be used when concurrent
jurisdiction is present: "assuming that two or matates exercise jurisdiction over Laker's
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allegations, the state with jurisdiction over itational must have the paramount right to
determine whether and, if so, where litigation Ihgttnational may go forward."

We are asked to recognize an entirely nova. ridlthough a court has power to enjoin its
nationals from suing in foreign jurisdictions, &bk not follow that the United States courts must
recognize an absolute right of the British governtite regulate the remedies that the United
States may wish to create for British national&Jmted States courts. The purported principle
of paramount nationality is entirely unknown ininatl and international law. Territoriality, not
nationality, is the customary and preferred basejupisdiction. Moreover, no rule of
international law or national law precludes an ebser of jurisdiction solely because another
state has jurisdiction. In fact, international leezognizes that a state with a territorial bagrs f
its prescriptive jurisdiction may establish laws$emded to prevent compliance with legislation
established under authority of nationality-basetgiction.

All proposed methods of avoiding conflicts steimg from concurrent jurisdiction indicate
that nationality of the parties is only one factorconsider, not the paramount or controlling
factor. Appellants have not cited any cases wite@rinciple has been followed as a method of
choosing between competing claims of jurisdictidaspite the numerous occasions when the
principle could have been decisive. As this pauoit case law implies, significant adverse
consequences would attend the adoption of this amié we decline to do so.

The rationale behind the claim of paramountionality seems to be that particularly
important foreign sovereign prerogatives are imgfeith when a foreign national sues in domestic
courts against the wishes of a foreign state. Hewehis argument ignores the stronger policy
interests of the domestic forum. If a country hasgght to regulate the conduct of its nationals,
then a fortiori it has the power to regulate thavétees of its very governmental organizations,
such as its courts, which it establishes and mamtar the purpose of furthering its own public
policies.

United States courts must control the acces$iseio forums. No foreign court can supersede
the right and obligation of the United States c®ud decide whether Congress has created a
remedy for those injured by trade practices adWerafecting United States interests. Our
courts are not required to stand by while Britatterapts to close a courthouse door that
Congress, under its territorial jurisdiction, hasened to foreign corporations. Under the
nationality base of jurisdiction, Britain can pumigs corporations for walking through that
courthouse door, but it cannot close the Americaord Thus, although British courts can
sanction their citizens for resorting to Unitedt8¢aantitrust remedies, United States courts are
not required to cut off the availability of the redy.

The position advanced by appellant would rexjlinited States courts to defer to British
policy when there is no statement by Congressithdbes not wish the courts to provide the
remedy. Appellants' argument that there is nolabsaluty to exercise jurisdiction has no merit
in this context. It is based on abstention and rfomon conveniens cases, which in turn are
premised on the availability of a second forum taat fully resolve the plaintiff's claims. In this
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case, the English Court of Appeal has admittedttiexe is no other forum for Laker's claims.

Besides lacking any basis in national or irdéonal law, and besides ignoring important
domestic interests, the paramount nationality mutauld generate more interference than it
would resolve. Legislation based on nationalityndie to encourage chauvinism and
discrimination without enhancing international comiThe paramount nationality rule would be
no exception. Foreign plaintiffs in our courts aubutinely face public policy challenges in
their domestic courts, while our courts would bguieed to stay proceedings pending foreign
authorization. On the other hand, as the distauirt noted, United States courts could use
corporate nationality as a pretext to interjectibelves in foreign proceedings involving United
States corporations and subsidiaries.

The paramount nationality rule would also beractical to administer. It would be difficult
or impossible to determine when the nationalityaotorporation is sufficiently strong that
legitimate territorial contacts should be nullifiedhere are at least five competing methods of
determining nationality of a corporation. Multipleountries could simultaneously assert
controlling jurisdiction over one "national" cormtion based, for example, on shareholder
nationality, state of incorporation, or other cagde links to a particular forum. There would be
no paramount nation in this situation. The cotdliassociated with concurrent jurisdiction
would continue to confront the courts.

Finally, KLM and Sabena are not British natisnaThus, their claims are fundamentally
different from those advanced by British Airwaysiaritish Caledonian. Nothing gives KLM
or Sabena a supreme right to vindicate the Britigtional interests that may be implicated by
Laker's suits. Sabena, at least, is specificaititled to the protection of United States antitrus
laws under its air services agreement. KLM no devduld expect the same protection. No rule
of paramount nationality should free them from gélion under United States antitrust laws and
at the same time protect them from other corpamatioviolations. Contrary to appellants’
arguments, Laker's nationality is clearly an insight basis to reverse the district court.

D. International Comity

Appellants and amici curiae argue strenuousdy the district court's injunction violates the
crucial principles of comity that regulate and mmade the social and economic intercourse
between independent nations. We approach theimslaeriously, recognizing that comity
serves our international system like the mortarcwiiements together a brick house. No one
would willingly permit the mortar to crumble or lohipped away for fear of compromising the
entire structure.

"Comity" summarizes in a brief word a complexdaelusive concept -- the degree of
deference that a domestic forum must pay to theohet foreign government not otherwise
binding on the forum. Since comity varies accagdia the factual circumstances surrounding
each claim for its recognition, the absolute bouedaof the duties it imposes are inherently
uncertain. However, the central precept of corteches that, when possible, the decisions of
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foreign tribunals should be given effect in domesburts, since recognition fosters international
cooperation and encourages reciprocity, therebynptimg predictability and stability through
satisfaction of mutual expectations. The interegtdoth forums are advanced -- the foreign
court because its laws and policies have been catell; the domestic country because
international cooperation and ties have been dtnengd. The rule of law is also encouraged,
which benefits all nations.

Comity is a necessary outgrowth of our intaoral system of politically independent,
socio-economically interdependent nation states séely as people, products and problems
move freely among adjoining countries, so natiantgdrests cross territorial borders. But no
nation can expect its laws to reach further thanjutisdiction to prescribe, adjudicate, and
enforce. Every nation must often rely on otherntoas to help it achieve its regulatory
expectations. Thus, comity compels national couasact at all times to increase the
international legal ties that advance the ruleaof Within and among nations.

However, there are limitations to the applieatiof comity. When the foreign act is
inherently inconsistent with the policies undertyisomity, domestic recognition could tend
either to legitimize the aberration or to encouragaliation, undercutting the realization of the
goals served by comity. No nation is under an mitteng obligation to enforce foreign interests
which are fundamentally prejudicial to those of dh@mestic forum. Thus, from the earliest
times, authorities have recognized that the obbgabf comity expires when the strong public
policies of the forum are vitiated by the foreiget.a Case law on the subject is extensive and
recognizes the current validity of this exceptiorcomity.

Opinions vary as to the degree of prejudiceublip policy which should be tolerated before
comity will not be followed, but by any definitiche injunctions of the United Kingdom courts
are not entitled to comity. This is because theoacbefore the United Kingdom courts is
specifically intended to interfere with and terniamaaker's United States antitrust suit.

The district court's anti-suit injunction wagrely defensive -- it seeks only to preserve the
district court's ability to arrive at a final judgmt adjudicating Laker's claims under United
States law. This judgment would neither make a@ayement nor imply any views about the
wisdom of British antitrust policy. In contrashet English injunction is purely offensive -- it is
not designed to protect English jurisdiction, omatmw English courts to proceed to a judgment
on the defendant's potential liability under Englianticompetitive law free of foreign
interference. Rather, the English injunction seekly to quash the practical power of the
United States courts to adjudicate claims undetddnGtates law against defendants admittedly
subject to the courts' adjudicatory jurisdictionhe Court of Appeal itself recognized that there
is no other forum available for resolution of Lakerlaims.

It is often argued before United States cotlréd the application of United States antitrust
laws to foreign nationals violates principles ofrety. Those pleas are legitimately considered.
In conducting this inquiry, a court must necesgagkamine whether the antitrust laws were
clearly intended to reach the injury charged in tenplaint. If so, allowing the defendant's
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conduct to go unregulated could amount to an uifipstevasion of United States law injuring
significant domestic interests. This is one contexwhich comity would not be extended to a
foreign act. On the other hand, if the anticonipeti aspect of the alleged injury is not
appreciable; the contacts with the United States atenuated; and the actions of foreign
governments denote the existence of strong foreigmests, then comity may suggest a lack of
Congressional intent to regulate the alleged condurcthis context, comity may have a strong
bearing on whether application of United Stategtrast laws should go forwar{®

N109in this case, the injuries alleged in Laker's cainté are clearly within the scope of the antitlasts;
the interests at stake in Laker's action here anegpily those of United States consumers and lendand Congress
has expressly allowed foreign corporations to sueviblations of the Sherman and Clayton Acts. (Ratipn of the
appellants' conduct is entirely consistent withrthreaty obligations to conduct business here avithparticipating
in predatory or discriminatory pricing practicesThus, "it is the Sherman Act's applicability, rathtban its
inapplicability, that is supported by consideratafrthe ‘comity’ factors."

----------------- End Footnotes- - -------------

However, the appellants' plea to comity is ameéntally different. KLM and Sabena contend
that comity compels us to recognize a decision kyr@ign government that this court shall not
apply its own laws to corporations doing businesthis country. Thus, the violation of public
policy vitiating comity is not that the evasion @hited States antitrust law might injure United
States interests, but rather that United Statasigidunctions have been usurped, destroying the
autonomy of the courts. Under the position advdrme appellants, the United States District
Court would no longer be free to rule that comitgyented the United States from exercising
prescriptive jurisdiction over the defendants, sititat determination would be made as of right
by a separate forurt®

N110A defendant's claims that foreign law forbids aefgn national from prosecuting a United Statestrars
action should be made initially in the United Sgaliestrict Court free from the coercive threat giassible anti-suit
injunction. If justified by principles of comityrahe lack of sufficient implication of United Séat interests, that
claim could be granted. In making such a ruling dhgtrict court would not necessarily be requiredrésolve
unsettled questions of foreign law, such as whetherforeign plaintiff would violate foreign law bsuing under
United States antitrust claims, since the distrmtirt would have discretion to stay the action pregd special
proceeding in the foreign court brought for theited purpose of resolving that issue, if the statuthe foreign law
were unclear.

In this latter context we cannot rule that th&trict court abused its discretion to protect its
jurisdiction. Between the state courts, the Fulitr and Credit Clause has not been held to
compel recognition of an anti-suit injunction. Atiori, the principles of comity do not prevent
proceeding in the face of a foreign injunction.

Comity ordinarily requires that courts of a @egie sovereign not interfere with concurrent
proceedings based on the same transitory claiteast until a judgment is reached in one action,
allowing res judicata to be pled in defense. Thpeap to the recognition of comity by the
American court in order to permit the critical issuto be adjudicated in England, which is the
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plea made by appellants here, thus comes basedvery astrange predicate. Since the action
seeking to determine Laker's right to recover faticampetitive injuries was first instituted in
the United States, the initial opportunity to exseccomity, if this were called for, was put to the
United Kingdom courts. No recognition or acceptaoteomity was made in those courts. The
appellants' claims of comity now asserted in Uni¢ates courts come burdened with the failure
of the British to recognize comity.

Although reciprocity may no longer be an absolorerequisite to comity, certainly our law
has not departed so far from common sense thatréviersible error for a court not to capitulate
to a foreign judgment based on a statute like thgsB Protection of Trading Interests Act,
designed to prevent the court from resolving legdtie claims placed before it. We cannot
forget that the foreign injunction which createsissue of comity or forbearance was generated
by the English Executive's deliberate interferewitd a proceeding which had been ongoing in
the American courts for over six months. Deferetc¢he English courts is now asked in a
situation in which all the English courts are doisgsupporting and acquiescing in the action
taken by their executive. There never would haeenbany situation in which comity or
forbearance would have become an issue if someeadéfendants involved in the American suit
had not gone into the English courts to generdezfarence with the American courts.

There is simply no visible reason why the BhtExecutive, followed by the British courts,
should bar Laker's assertion of a legitimate cafs&ction in the American courts, except that
the British government is intent upon frustratihg fntitrust policies of the elective branches of
the American government. The effort of the Britiblerefore is not to see that justice is done
anywhere, either in the United States or Britishurtsy but to frustrate the enforcement of
American law in American courts against companiggag business in America. Absent a clear
treaty concluded by the United States Executiven@nathis simply cannot be agreed to by the
courts of the United States.

Nothing in the British Executive order and difens suggests that they are entitled to
comity. The order and directions purport to cotate United States regulation of international
trade outside its territorial jurisdiction. The Rrction of Trading Interests Act and the order
govern "any person in the United Kingdom who carro business there." They forbid any
person in the United Kingdom from furnishing "angrmumercial document in the United
Kingdom," or "any commercial information [appargntegardless of location] which relates to
the said Department of Justice investigation orgiaad jury or the District Court proceedings.”
Even United States airlines would be swept withiese broad directives, but for the directions'’
specific exclusion of United States carriers.

The English Executive has thus issued an dodevery airline in the world doing business in
England to refuse to submit to the jurisdictionté American court and not to submit any
documents from England pursuant to an order of Ahserican court. If the exercise of
"extraterritorial” jurisdiction under United Statastitrust laws can ever be described as arrogant,
the order and directions issued by the British Gowent certainly bear the same characteristic.
United States antitrust laws are enforced whereetlgean impact in the United States, but only
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after an adjudication in the United States coufta wiolation. Here the English Executive has
presumed to bar foreigners from complying with esdaf an American court before there is an
adjudication by a court on the merits of the digput

Moreover, since oral argument before this cotie English Secretary of State has
interpreted the order and directions to bar thaifining of any "commercial information," even
that located exclusively within United States temy. On the basis of this interpretation the
British Government has refused to permit Lakers oscommercial information contained in
documents situated in the United States to respmiderrogatories propounded by Trans World
Airlines. The orders thus interfere with any atpénby Laker to use any commercial
information, whether located in the United Kingdonthe United States, to proceed against any
of the defendants, whether British or American.

This development completely undermines the kgops’ strongest argument in favor of the
application of comity -- namely, that all Uniteda&ts interests protected under the antitrust laws
could be adequately enforced through means otlagr @htreble damage suit, such as a civil or
criminal action brought by the Government, or adimes' class action. Since the British
Government is refusing to permit Laker to proceathwts suit even insofar as it relates to
American defendants, it is clear that it would mvLaker's participation in any proceeding
designed to vindicate United States interests edlggharmed as a result of injuries suffered by
Laker and its customers. Thus, Laker would be lae® in assisting the plaintiffs in any
alternative action. Without crucial informationopided by the injured party, Laker, any other
suit would be procedurally doomed to failure, reldgss of its merits. Therefore, comity can not
be extended on the grounds that the British dwastiprotect solely British interests while
permitting the United States to vindicate its ovatig@es; the truth, the reality, is far different.

If we are guided by the ethical imperative thaeryone should act as if his actions were
universalized, then the actions of the British EXB@ in this particular matter scarcely meet the
standard of Kant. For, if the United States andva éther countries with major airlines enacted
and enforced legislation like the Protection of ding Interests Act, the result would be
unfettered chaos brought about by unresolvablelictmbf jurisdiction the world over. If we
were to forbid every American airline and everyeign airline doing business in the United
States from producing documents in response teuhemons of an English court, or a French
court, or a German court, and the French and tien@egovernments were to enact and enforce
similar legislation, there could be no completeoheison of any legal dispute involving airlines
around the world. The operations of the airlin@aild be snarled in a criss -cross of overlapping
and tangled restrictions to the extent that nararcould be certain of its legal obligations
anywhere. Thus, even the practical consequenadswbuld flow from a grant of comity
counsel against deferring to the British injuncsiotriggered by the Protection of Trading
Interests Act.

There is nothing in the nature of the partidgscWw suggests comity should be exercised.

Laker appears before the court as a voluntary fifaimnder no compulsion to sue. Laker
prosecutes its action here subject to sanctions rtftey be issued against it in the United
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Kingdom. Thus, there is no suggestion that comslityuld be exercised to avoid hardship to a
party who might otherwise be caught between thensistent imperatives of two forums.

No facts have been presented here suggestaigthb antitrust suit adversely affects the
operations of foreign governments. Laker is agigly owned airline. To the extent KLM and
Sabena are governmentally owned, they are nonsBriti The ownership of these airlines
implicates no significant interests of Britain astate. The parties have not seriously asserted
otherwise.

Similarly, the parties have not invoked eitkie sovereign immunity doctrine or the act of
state doctrine, which insulate from review thoseeifgn governmental actions which are not
compatible with judicial scrutiny in our domestiowsts. That neither of these doctrines even
arguably would apply here is further evidence tatsignificant British or other governmental
interest would be violated by Laker's suit.

Although unlikely, it may subsequently be showmat there was sufficient foreign
governmental involvement that enforcement of UniBéates antitrust laws is not appropriate. In
that event, any of several other well-establishadcples could be invoked in favor of the
defendant. However, these are hurdles that are aygoropriately cleared at later stages in the
proceeding when the facts are fully developed.

Finally, we note that the district court dichgt comity to the English orders and proceedings
to the extent it could do so consistently withdtgy to defend its jurisdiction. The court offered
to narrow the scope of its preliminary injunctidnKiLM or Sabena would submit language
permitting the defendants to proceed in Great Britathout leaving them free to secure orders
which would interfere with the district court's img litigation. KLM and Sabena ignored this
invitation precisely because their sole purposéhésinterference with this action. KLM and
Sabena cannot now argue that the district coursebuts discretion by entering an overly
restrictive injunction in violation of comity.

Now a word about the position of our dissenttojeague. We submit that the dissent relies
on a skewed view of comity, ignoring the signific@nejudice to the administration of justice in
our courts under United States laws in order t@awoodate the strongly asserted views of the
British Executive and Judiciary. However laudattrg impulse to adjust and compromise, we
are unable to plunge ahead as the dissent advocHtespath to "the seemly accommodation of .
. . competing national interests" eked out by tlsseht turns comity into quicksand, snares the
district court in the very pitfalls which it attetagl to avoid, and leads the parties and the distric
court to a result so vague and ill-defined thaamnot possibly solve the problems raised by the
actions of the two governments. This position &ther legally tenable nor pragmatically
dictated by the extraordinary circumstances oflitigation.

The interpretation of international comity pooimded by the dissent is a weak reed indeed
under the aggravated facts of this case; it doesasb upon any legal precedent, and ignores the
previously recognized limits on the doctrine. Tdentral authority quoted, Hilton v. Guyot,
recognizes that comity never obligates a natiooalrh to ignore "the rights of its own citizens
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or of other persons who are under the protectiatsdéws." Laker's United States creditors and
consumers are entitled to the protection of UnBates antitrust laws. Furthermore, although
not a United States citizen, as a corporation apeyavithin the United States, Laker qualifies as

an "other person” entitled to the protection of tddiStates law. Heretofore comity has never
been thought to require mandatory deferral to eidor action primarily intended to cut off these

domestic interests.

*k%k

There are other weighty reasons why the absehemy current expression of affirmative
United States interest should not be fatal to Lalamtitrust action. The American Executive has
been in contact with the British Executive seekimgron out differences under the Bermuda I
Treaty. It may very well be that since the Statgp@anent is seized with the responsibility for
negotiations with the British it has advised thetikast Division that it would be inappropriate
for that division to take an adversary positiorthia ongoing private civil suit at this time.

The sensitive status of current negotiationy mgen preclude the Department of State from
actively participating in this litigation. Signifantly, the British Government is not involved in
this litigation either, presumably confining itsed consultation and to the creation and
interpretation of the executive orders giving risethe controversy. This counsels against
inviting the Executive to present the views of thaited States on remand. Unless and until the
views of the American Executive are made known,abgence of any Executive expression of
United States sovereign or other interests shoolda a bar to proceeding with Laker's suit, or
to the protection of jurisdiction to hear the claim

*k%

F. Judicial Reconciliation of Conflicting Assemi® of Jurisdiction

We recognize that the district court's injuoitiprecipitated as it was by preemptive interim
injunctions in the High Court of Justice, unforttetg will not resolve the deadlock currently
facing the parties to this litigation. We haversbad for some satisfactory avenue, open to an
American court, which would permit the frictionlegsdication of the interests of both Britain
and the United States. However, there is nonetherBritish legislation defines the British
interest solely in terms of preventing realizatioh United States interests. The laws are
therefore contradictory and mutually inconsistent.

1. Nature of the Conflict
The conflict faced here is not caused by thértsoof the two countries. Rather, its sources
are the fundamentally opposed national policiesatavwprohibition of anticompetitive business
activity. These policies originate in the legislatand executive decisions of the respective
counties.

Congress has specifically authorized trebleatgaractions by foreign corporations to redress
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injuries to United States foreign commerce. Equalbnificant, Congress has designed the
private action as a major component in the enfoesgrmechanism. The treble damage aspect
of private recoveries is the centerpiece of thébeement mechanism.

We find no indication in either the statutorgheme or prior judicial precedent that
jurisdiction should not be exercised. Legitimataited States interests in protecting consumers,
providing for vindicating creditors' rights, andjtgating economic consequences of those doing
substantial business in our country are all advdngeder the congressionally prescribed
scheme. These are more than sufficient jurisdieicontacts under United States v. Aluminum
Co. of America and subsequent case law to supperexercise of prescriptive jurisdiction in
this case. Congress has been aware of the delmadpesentroversy accompanying the recurrent
assertion of jurisdiction over foreign anticompestacts and effects in the United States dating
back nearly forty years but has, with limited exemps, not yet chosen to limit the laws'
application or disapprove of the consistent stayuiaterpretation reached by the courts. Thus,
aside from the unprecedented foreign challengédoapplication of the antitrust laws, there is
nothing in either the facts alleged in the complanthe circumstances of the litigation which
suggests jurisdiction should not be exercised kek'a suit.

The English courts have indicated that theg, ttave acted out of the need to implement
their mandatory legislative policy, and not out afy ill will towards our courts or the
substantive law we are bound to follow. Althougdte tinjunctive relief sought by British
Airways and British Caledonian set the stage fdiract conflict of jurisdiction, until action by
the political branches of the English Governmené tBnglish courts remained largely
acquiescent to Laker's invocation of United Statesdiction. Justice Parker's well reasoned
judgment initially denied the injunctive relief gght by British Airways and British Caledonian.
That judgment was rendered even after the distoatt issued the injunction under appeal here.

However, the government of the United Kingdamow and has historically been opposed
to most aspects of United States antitrust pohepiar as it affects business enterprises based in
the United Kingdom. The British Government objetts the scope of the prescriptive
jurisdiction invoked to apply the antitrust lawbetsubstantive content of those laws, which is
much more aggressive than British regulation ofriets/e practices; and the procedural vehicles
used in the litigation of the antitrust laws, irdilng private treble damage actions, and the
widespread use of pretrial discovery. These pdidiave been most recently and forcefully
expressed in the Protection of Trading Interests'Ac

Nn138 Although we take issue with the combative, intrasiwethod of frustrating United States jurisdiction
through which the British Executive has exportegsthpolicies, contrary to the implications of tiesdnt we do not
find the British views to be inherently distastefulunreasonable.

We reject any suggestion that the standard ofgeisinder British antitrust laws, which provide ofdy single
damages, is inferior to the treble damage provisaiiJnited States laws. Both sets of laws argydes to provide
full justice to litigants, although the particulfsrm and availability of remedies differs somewtltate to the
divergent legislative intent behind the laws. We aot asked and do not purport to pass judgmerth@mBritish
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attitude, but only resolve the extent of the Unifdtes District Court's discretion to executaitty of upholding
United States laws in the instant circumstances.

The nature of the direct conflict between thétigal-economic policies of the two countries
is put into focus by considering whether the BhitGovernment would have been likely to
attempt to stop Laker from suing in United Statesrts if Laker brought a suit other than an
antitrust action. If Laker had sued the Americafeddants for fraud, or on a contract claim for
failure of performance, the British would not habeen at all interested in intervening,
irrespective of the financial condition of Lakerthe time it brought the suit. The indifference
would not lessen whether British Airways and Bhti€aledonian were included in the group
sued by Laker in the United States court. It s llated application of United States antitrust
laws to conduct involving British corporations thes triggered the involvement of the British
Government, and ultimately, the British courts.

Under the provisions of the Protection of Tradinterests Act, after Justice Parker refused
relief, the English Secretary of State issued aemand directions prohibiting all those carrying
on business in the United Kingdom, with the exaaptf United States designated air carriers,
from complying with United States antitrust measuwagsing out of the provision of air carriage
by United Kingdom designated airlines under thenteof the Bermuda 1l Treaty. Because these
directions reflected the firm conclusion of the tBh Executive Branch that British trading
interests were being threatened by Laker's antitlasm, they presented an entirely different
situation to the Court of Appeal than that whiclstire Parker had faced. The restrictions placed
on the British airlines by these orders "fundamigntdtered” the perceived ability of the Court
of Appeal to permit concurrent actions. Becausedinections of the British Executive blocked
British Caledonian and British Airways from complgi with Laker's discovery requests, the
court concluded that the British airlines could nbéreafter adequately defend themselves.
According to the Court of Appeal, this rendered érdk claim "wholly untriable” and was
therefore "decisive."

Thus, to a large extent the conflict of jurisdictiis one generated by the political branches of
the governments. There is simply no room for acooshation here if the courts of each country
faithfully carry out the laws which they are entads to enforce. The Master of the Rolls
expressed hope that "the courts of the two couwiél . . . never be in conflict. The conflict, i
there be conflict, will be purely one between therd of the two countries, for which neither
court is responsible.” We echo that hope.

2. Judicial Interest Balancing

Even as the political branches of the respeativuntries have set in motion the legislative
policies which have collided in this litigation, eth have deprived courts of the ability
meaningfully to resolve the problem. The Amerieam English courts are obligated to attempt
to reconcile two contradictory laws, each suppoligdecognized prescriptive jurisdiction, one
of which is specifically designed to cancel out thieer.
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The suggestion has been made that this cowtldhengage in some form of interest
balancing, permitting only a "reasonable" assertioh prescriptive jurisdiction to be
implemented. However, this approach is unsuitallien courts are forced to choose between a
domestic law which is designed to protect domestterests, and a foreign law which is
calculated to thwart the implementation of the dstiedlaw in order to protect foreign interests
allegedly threatened by the objectives of the déimésw. Interest balancing in this context is
hobbled by two primary problems: (1) there are wrigl limitations on the court's ability to
conduct a neutral balancing of the competing irstisteand (2) the adoption of interest balancing
is unlikely to achieve its goal of promoting intational comity.

a. Defects in the Balancing Process

Most proposals for interest balancing consistaolong list of national contacts to be
evaluated and weighed against those of the foreagmtry. These interests may be relevant to
the desirability of allocating jurisdiction to a rgaular national forum. However, their
usefulness breaks down when a court is faced Wehdsk of selecting one forum's prescriptive
jurisdiction over that of another.

Many of the contacts to be balanced are alresdjuated when assessing the existence of a
sufficient basis for exercising prescriptive jurgobn. Other factors, such as "the extent to
which another state may have an interest in reigglahe activity,” and "the likelihood of
conflict with regulation by other states" are eswsdlly neutral in deciding between competing
assertions of jurisdiction. Pursuing these ingsironly leads to the obvious conclusion that
jurisdiction could be exercised or that there aflict, but does not suggest the best avenue of
conflict resolution. These types of factors areuseful in resolving the controversy.

Those contacts which do purport to provide sidéor distinguishing between competing
bases of jurisdiction, and which are thus cruamathe balancing process, generally incorporate
purely political factors which the court is neithegralified to evaluate comparatively nor capable
of properly balancing. One such proposed consiaeras "the degree to which the desirability
of such regulation [of restrictive practices] isngeally accepted.” We doubt whether the
legitimacy of an exercise of jurisdiction should mmeasured by the substantive content of the
prescribed law. Moreover, although more and moages are following the United States in
regulating restrictive practices, and even exargigurisdiction based on effects within territory,
the differing English and American assessment efdisirability of antitrust law is at the core of
the conflict. An English or American court canmetuse to enforce a law its political branches
have already determined is desirable and necessary.

The court is also handicapped in any evaluatibfthe existence of justified expectations
that might be protected or hurt by the regulatiomguestion.” In this litigation, whether the
reliance of Laker and its creditors on United Stadmtitrust laws is justified depends upon
whether one accepts the desirability of Unitedetaintitrust law. Whether the defendants could
justifiably have relied on the inapplicability oiiled States law to their conduct alleged to have
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caused substantial effects in the United Statbssed on the same impermissible inquiry. The
desirability of applying ambiguous legislation t@articular transaction may imply the presence
or absence of legislative intent. However, onadeaision is made that the political branches
intended to rely on a legitimate base of presargjurisdiction to regulate activities affecting
foreign commerce within the domestic forum, theirddslity of the law is no longer an issue for
the courts.

The "importance of regulation to the regulatsigte" is another factor on which the court
cannot rely to choose between two competing, miytiradonsistent legislative policies. We are
in no position to adjudicate the relative importad antitrust regulation or nonregulation to the
United States and the United Kingdom. It is thec@l importance of these policies which has
created the conflict. A proclamation by judiciatfthat one interest is less "important” than the
other will not erase a real conflict.

Given the inherent limitations of the Judiciamhich must weigh these issues in the limited
context of adversarial litigation, we seriously dowhether we could adequately chart the
competing problems and priorities that inevitabgfide the scope of any nation's interest in a
legislated remedy. This court is ill-equipped balance the vital national interests of the United
States and the [United Kingdom] to determine whitierests predominate.” When one state
exercises its jurisdiction and another, in protatof its own interests, attempts to quash the firs
exercise of jurisdiction "it is simply impossible judicially ‘balance’ these totally contradictory
and mutually negating actions."

Besides the difficulty of properly weighing tlceucial elements of any interest balancing
formula, one other defect in the balancing progessnpts our reluctance to adopt this analysis
in the context of preservation of jurisdiction. oBedurally, this kind of balancing would be
difficult, since it would ordinarily involve drawout discovery and requests for submissions by
political branches. There was no time for thisgess in the present case. Either jurisdiction was
protected or it was lost. It is unlikely that teenployment of a hasty and poorly informed
balancing process would have materially aided tis&ick court's evaluation of the exigencies
and equities of Laker's request for relief.

b. Promotion of International Comity

We might be more willing to tackle the probleassociated with the balancing of competing,
mutually inconsistent national interests if we ebbk assured that our efforts would strengthen
the bonds of international comity. However, thefukess and wisdom of interest balancing to
assess the most "reasonable" exercise of preseripirisdiction has not been affirmatively
demonstrated. This approach has not gained moreahamporary foothold in domestic law.
Courts are increasingly refusing to adopt the apgno Scholarly criticism has intensified.
Additionally, there is no evidence that intereskabaing represents a rule of international law.
Thus, there is no mandatory rule requiring its didophere, since Congress cannot be said to
have implicitly legislated subject to these inteio@al constraints.
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If promotion of international comity is measdrey the number of times United States
jurisdiction has been declined under the "reas@mdds"” interest balancing approach, then it has
been a failure. Implementation of this analysis iatsresulted in a significant number of conflict
resolutions favoring a foreign jurisdiction. A praatic assessment of those decisions adopting
an interest balancing approach indicates none wblaited States jurisdiction was declined
when there was more than a de minimis United Siatesest. Most cases in which use of the
process was advocated arose before a direct dooftcurred when the balancing could be
employed without impairing the court's jurisdictitmdetermine jurisdiction. When push comes
to shove, the domestic forum is rarely unseated.

Despite the real obligation of courts to applyernational law and foster comity, domestic
courts do not sit as internationally constitutedunals. Domestic courts are created by national
constitutions and statutes to enforce primarilyiametl laws. The courts of most developed
countries follow international law only to the emtet is not overridden by national law. Thus,
courts inherently find it difficult neutrally to lEnce competing foreign interests. When there is
any doubt, national interests will tend to be fadbrover foreign interests. This partially
explains why there have been few times when cdwave found foreign interests to prevail.

The inherent noncorrelation between the intefedancing formula and the economic
realities of modern commerce is an additional reagbich may underlie the reluctance of most
courts to strike a balance in favor of nonapplaatiof domestic law. An assertion of
prescriptive jurisdiction should ultimately be bdsen shared assessments that jurisdiction is
reasonable. Thus, international law prohibits thesertion of prescriptive jurisdiction
unsupported by reasonable links between the fomuohttze controversy.

However, it does not necessarily follow, as tise of interest balancing as a method of
choosing between competing jurisdictions assunied,there is a line of reasonableness which
separates jurisdiction to prescribe into neatlyoiillg compartments of national jurisdiction.
There is no principle of international law which olibhes concurrent jurisdiction. Since
prescriptive jurisdiction is based on well recoguizstate contacts with controversies, the reality
of our interlocked international economic networldagantees that overlapping, concurrent
jurisdiction will often be present. There is, tHere, no rule of international law holding that a
"more reasonable" assertion of jurisdiction mandigtdisplaces a "less reasonable™ assertion of
jurisdiction as long as both are, in fact, consisteith the limitations on jurisdiction imposed by
international law. That is the situation facedhis case: the territoriality and nationality bases
of jurisdiction of the United Kingdom and the Urdt8tates are both unimpeached.

In our federal system of parallel sovereign rtguseveral lines of cases recognize that
prescriptive jurisdiction is often shared amongesalforums. Those forums may participate in
interforum compacts that provide a basis for alimcgjurisdiction to one forum over another.
Similarly, the problems associated with overlappb@ges of national taxation in international
law are directly addressed by numerous bilaterdlranltilateral treaties rather than a judicially
developed rule of exclusive jurisdiction grounded & prioritization of the relative
reasonableness of links between the state andattexl tentity. Because we see no neutral
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principles on which to distinguish judicially theasonableness of the concurrent, mutually
inconsistent exercises of jurisdiction in this case decline to adopt such a rule h&re.

N173it may be that a rule of law should be developéakcating exclusive prescriptive jurisdiction to tfeum
with the most significant nexus to the underlyimgpduct. Given the inherent difficulty of administey an interest
balancing formula, it is doubtful that a rule ofchisive jurisdiction based on a common conceptidn o
reasonableness will be developed by national couftse current litigation underscores this pointthe decades
since the United States began applying its antitiawss to overseas conduct substantially affectingerritorial
interests, neither the United States' nor Unitedgidom's courts have accepted the other courtsiitiefi of the
legitimate scope of prescriptive jurisdiction irethAntitrust area. It is to be hoped that the igalitbranches of
government will eventually negotiate practical $iolns, such as those undergirding the area of rintemal
taxation, which, through their reciprocal orderiofjnational regulation, render academic the issua/teether a
country would otherwise have the sovereign rigtexert its authority in a particular manner.

*k%k

[1l. CONCLUSION

The conflict in jurisdiction we confront toddyas been precipitated by the attempts of
another country to insulate its own business @stifrom the necessity of complying with
legislation of our country designed to protect #usintry's domestic policies. At the root of the
conflict are the fundamentally opposed policieshaf United States and Great Britain regarding
the desirability, scope, and implementation of $&gion controlling anticompetitive and
restrictive business practices.

No conceivable judicial disposition of this a&ap would remove that underlying conflict.
Because of the potential deadlock that appearstddveloping, the ultimate question is not
whether conflicting assertions of national intenesist be reconciled, but the proper forum of
reconciliation. The resources of the Judiciary areerently limited when faced with an
affirmative decision by the political branches bétgovernment to prescribe specific policies.
Absent an explicit directive from Congress, thisutohas neither the authority nor the
institutional resources to weigh the policy anditpl factors that must be evaluated when
resolving competing claims of jurisdiction. In ¢a@st, diplomatic and executive channels are,
by definition, designed to exchange, negotiate, raadncile the problems which accompany the
realization of national interests within the sphefeinternational association. These forums
should and, we hope, will be utilized to avoid esalve conflicts caused by contradictory
assertions of concurrent prescriptive jurisdiction.

However, in the absence of some emanation theExecutive Branch, Laker's suit may go
forward against appellants. Laker seeks to rectimeinjuries it allegedly sustained as a result
of the defendants' conduct in violation of Unite@t8s antitrust laws. The complaint alleges a
conspiracy to drive out of business a corporatiemyitted by United States treaty to operate
within the United States and conducting substardiadiness here. If Laker's allegations are
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proved, the intended and actual effect in the Wnistates are clear since Laker, which was
carrying up to one out of every seven transatlapissengers, was subsequently forced into
liquidation. Resolution of Laker's lawsuit wouldrther the interests protected under United
States law, since American creditors' interestspgan forums, and consumers' interests in free
competition may be vindicated.

Under these circumstances, judicial precedenstcuing the prescriptive jurisdiction of the
United States antitrust laws unequivocally holds tine antitrust laws unequivocally holds that
the antitrust laws should be applied. That jurigdic is well within the bounds of reason
imposed by international law. Because the faatualmstances of this case made a preliminary
injunction imperative to preserve the court's jdigton, and because that injunction is not
proscribed by the principles of international cogmihe district court acted within its discretion.

The decision of the district court is thereféfirmed.

PROBLEM FOR CLASSDISCUSSION

Litigating an International Antitrust Case
ABA Antitrust Section Spring M eeting
April 2,1992

Hypothetical

Go-Copier Company ("Go-Copier") is a New York aangtion engaged in the business
of manufacturing and distributing photocopiers. -Gapier also owns certain United States
patent rights to the technology for color/bindepiens ("CBCs"). CBCs, copiers equivalent in
size and price to personal fax machines, can repmdin color, any printed materials,
photographs, or artwork and then can bind the sopienuch the same way that books are made
and bound.

Go-Copier presently lacks the facilities and theept rights to certain parts necessary for
the manufacture of CBCs. As a result, since 1#8fas approached numerous domestic and
foreign photocopier manufacturers that have thesgary facilities and patent rights seeking to
enter into CBC production and/or licensing arrangets. The manufacturers approached by
Go-Copier included Japanica Company, Japan Compkapan-America Company (a wholly-
owned United States subsidiary of Japan Compamghdh Company, CanaFrench Company (a
partly-owned Canadian subsidiary of French Compaapd English Company. Go-Copier
actually began highly publicized production negimias with Japanica Company in early 1988
and the parties quickly appeared to reach a testatioduction agreement.

Before the proposed agreement between Go-CopigrJapanica was executed, the
American Authors and Publishers Society ("AAPS"Jdha press conference during which
AAPS president Jack Galenti declared that AAPS dougorously oppose all attempts to
manufacture or sell CBCs in the United States. ef®talstated that AAPS believes that the
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manufacture, sale and use of traditional photoeepemcouraged copyright infringements by
facilitating the unauthorized reproduction and rilisition of copyrighted works. According to
Galenti, the manufacture, sale and use of CBCsetwhi produced, are capable of creating, at
low cost to the creator, virtually exact copiesbobks and magazines containing even the most
detailed color photographs and drawings--would léadsignificantly more such copyright
infringements. Therefore, Galenti vowed that if@Bwere manufactured and sold in the United
States, AAPS would lobby Congress for the impositd compulsory copyright royalties on all
photocopiers.

Shortly after the AAPS press conference, the JsgmEuropean Photocopier
Manufacturers Organization ("JEPMQ"), the tradeaoigation to which all major Japanese and
European photocopier manufacturers including Japabelong, met with AAPS in France.
JEPMO was founded by Japan Company, a corporatiballyvowned by the Japanese
government. The Japanese government, throughiitstk of International Trade and Industry
("MITI"), actively encouraged the formation of JERMand, once JEPMO was formed,
requested that all Japanese photocopier compaai@sipate therein. After the meeting, AAPS
released a statement declaring that JEPMO memlmerslwot produce CBCs.

One week later, AAPS representatives met withasgmtatives from the French Ministry
of Trade ("FMT") and demanded that France takeoadid prevent the proliferation of CBCs.
News stories reporting upon the meeting statedAAds representatives promised that the FMT
representatives would receive lifetime "Book of Menth Club" memberships if the requested
action was taken and that, in response, an FMTesepttative blinked her eyes twice at the
French AAPs representative. Three days after teetimg, the FMT, citing its concern for the
intellectual property rights of French artistsuisgd a proclamation prohibiting any corporations
doing business in France from manufacturing onsoeg parts for CBCs.

Two days later, Japan-America Company and JEPMhehalf of all of its members,
petitioned Japanese English and Canadian tribusedking judicial declarations, that several of
Go-Copier's patents were invalid. Go-Copier degehithese actions.

Go-Copier's negotiations with Japanica Companyc¢hvhad stalled in the face of these
developments, fell through almost immediately théer. All other photocopier manufacturers
subsequently approached by Go-Copier about theuptimh of CBCs refused even to enter into
negotiations with Go-Copier and Go-Copier's effddsfind a production partner were soon
abandoned.

The next month, the photocopier prices chargedabyJEPMO members in North
America dropped dramatically. When questioned hemorter from Gossip Sheet Magazine
about the U.S. and Canadian price decreases, a Taypapany representative responded that he
believed that his American competitors were incotepeand that he wished they would get out
of the photocopier market. The response was quottee next issue of Gossip Sheet Magazine.
At approximately the same time, photocopier priceEurope stabilized at significantly higher
levels.
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Go-Copier brought an action alleging violationS#ction 1 of the Sherman Act against
Japanica, Japan Company, Japan-America CompanyshH-@ompany, CanaFrench Company,
and English Company (collectively, "Defendants”) faderal district court for the Southern
District of New York. Go-Copier charged that itcheeen unable to manufacture, market and/or
license CBCs in North America because Defendantsmiced to prevent the same by (i)
concertedly refusing to deal with Go-Copier andliiitiating multiple patent invalidity lawsuits
against Go-Copier in foreign countries. Go-Cop@kso charged that Defendants, in retaliation
for Go-Copier's attempts to introduce CBCs in thathl American photocopier market, agreed
to drive Go-Copier from that market by predatorgyicing all photocopiers sold there by
defendants.

Prior to the alleged institution by DefendantsaoNorth American photocopier price
decrease, Go-Copier controlled 25 percent of thetiN&American photocopier market.
However, since the alleged price decrease, its ehatkare has declined to 15 percent. On the
other hand, Defendants' market shares have inctedsmday, they are the largest manufacturers
and distributors of photocopiers in North Americad &Vorldwide. In fact, now, five of the six
defendants together control more than 70 percephofocopier sales in North America. The
sixth defendant, Japan Company, does not direellyts photocopiers in North America or have
offices in the United States. However, the markleare of its subsidiary, Japan-America
Company, which acts as its sales agent in the hesaincreased.

French Company, a French corporation, also doesawe offices in North America. It
does, however, own a 14 percent interest in Amenién Company, a New York corporation
with New York offices that is not a defendant imstaction. French Company, which is licensed
by France to manufacture and sell photocopiers faatured by a technology developed by
French government scientists and which pays r@gath the French government on all its sales,
is required under its licenses with France to naamimembership in JEPMO.

Go-Copier served Japan-America with process dilé@® York headquarters. Japanica,
English Company and CanaFrench Company were seatedheir respective foreign
headquarters. Japan Company and French Compamyseered with process at their United
States subsidiaries.

Three days after Go-Copier initiated its New Yadtion, English Company brought suit
in an English tribunal seeking an injunction fodiity Go-Copier from prosecuting its American
antitrust action against English Company. The Bhgtourt temporarily enjoined such action.
Further, immediately after the injunction was isbuey the English court, the Japanese
government lodged a protest with the U.S. Stateaepent. As a result, the State Department
informed the court that its adjudication of Go-Gafs claims against the Japanese defendants
could adversely effect United States foreign potmyard Japan.
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ISSUES FOR DISCUSSION BY PANEL |

[ | Obtaining personal jurisdiction over the varioe$sthdants

[ | Service of process issues, involving signatores on-
signatories to the Hague Convention

[ | The existence of subject matter jurisdiction, unithg
considerations of comity

[ | Discovery on jurisdictional issues

[ | The timing of the filing of motions relating torse&e and
jurisdiction

[ | The application of the forumonconveniengloctrine in

international litigation
For example, Panel | could analyze the merits effthlowing motions:

1. Motion by Go-Copier for a temporary restrainorger
barring other defendants from joining the Britigtian.

2. Motion by Defendants to dismiss for lack of jggb matter
jurisdiction.

3. Motions by Japan Company and French Comparh (ea
individually) to dismiss for: (1) lack of persorjatisdiction; and
(2) improper service of process; Motion by Go-Copiecompel
discovery on jurisdictional issues.

4. A ForumNon Conveniensdviotion by the Japanese
defendants.

Assume that the Court granted Go-Copier's pendiagons and denied Defendants'
pending motions. Pursuant to Rules 28(b) and 3#hefederal Rules of Civil Procedure, Go-
Copier then served upon each defendant numeroosveis/ requests that, among other things,
demanded that Defendants permit the videotapinth@fdepositions of foreign witnesses and
provide, at Defendants' cost, translations of aduinents that are not in English. Additionally,
Go-Copier noticed the deposition of the presidédnlapanica, requesting that he appear in the
United States.
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Go-Copier also served subpoenas upon the New dffides of Non-Party Company, an
English corporation, requesting documents concgrmartain JEPMO activities. Non-Party
Company is a member of JEPMO but not a party torisiant litigation.

French Company refused to comply with Go-Copidiscovery requests, basing its
refusal upon the French blocking statute. Japaaisa refused to comply, claiming that the
procedures required by the Hague Convention (Ewxelehad not been followed. AmeriFrench
responded that it had no documents, as they hdukafi transferred to the offices of its parent
company in France. French Company refused to opretause of the stay issued by the
English tribunal. CanaFrench and Japan-Americasesf to comply because their parent
company directed them not to. Non-Party Companyaddo quash. The president of Japanica
refused to appear in the United States.

ISSUES FOR DISCUSSION BY PANEL:II

| Invocation of blocking statutes

[ Production of documents and witnesses from abroad
[ | Taking of depositions abroad

[ | Moving documents outside the jurisdiction

[ | Special defenses based upon the foreign sovereign

compulsion, act of state, and Noerr-Penningtonrdees
For example, Panel Il could analyze the meritdeffollowing motions:

1. Motion by Defendants to dismiss: (1) on thedasthe
foreign sovereign compulsion defense; (2) undeiNberr-
Pennington doctrine; and (3) under the Act of Stiatetrine.

2. Motion by Japan Company to dismiss on the hafdise
foreign sovereign immunity defense.

3. Motion by Go-Copier to compel discovery fronpda-
America Company and CanaFrench Company of docuniamds
English translations thereof) belonging to them toadr parent
companies.

4. Motion by Go-Copier to compel discovery fromimmpose
sanctions upon French Company and AmeriFrench Coypa
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5. Motion by Go-Copier to compel the presideniapanica
to appear in the United States to be deposed acahtpel
discovery from Japanica.

6. Motion by Non-Party Company to quash the subpoe
served on its New York office.

Assume that discovery was concluded and the cas@lbefore a jury.

The officers of several of the foreign defendantme of whom speak English, came to
New York to testify. However, many witnesses, nafsivhom also do not speak English, were
not present. At trial, Go-Copier attempted toadtice into evidence the videotaped depositions
of absent witnesses. Additionally, Go-Copier aftéed to introduce into evidence the Gossip
Sheet Magazine story quoting the Japan Companygseptative as stating that his American
competitors are incompetent.

Go-Copier also sought to introduce the testimong person present at the AAPS-FMT
meeting who claims that the representative of JapaGompany blinked her eyes twice at a
French AAPs representative. Go-Copier contended this is evidence that said FMT
representative accepted a bribe from AAPS, claintinag it is customary for French nationals to
blink twice at each other to signify acceptancepadposals. Go-Copier attempted to call an
"expert witness" to testify that this is indeedrarieh custom.

The jury returned a guilty verdict. Go-Copier wawarded three million dollars in
damages that were then trebled. Additionally, Ddénts were enjoined from: (i) refusing to
deal with Go-Copier and (ii) engaging in predatgnycing in the United States and were
compelled to license to Go-Copier certain Unitedt&t patents that they own and that are
important to CBC development.

After paying its portion of the judgment, CanaFerCompany immediately requested
that the Canadian Attorney General declare the medy unenforceable under Canada's
"clawback" statute and permit CanaFrench Compangu® Go-Copier for the return of the
damages paid. Further, the French government tbdg®rmal protest of the verdict with the
U.S. State Department.

ISSUES FOR DISCUSSION BY PANEL Il

[ | Preparation of foreign witnesses

| Use of videotaped depositions
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[ | Handling foreign witnesses before jury
| Use of experts on foreign customs
[ | Admissibility of evidence of a foreign conspiracy
[ | Proof of foreign law
| Translation of documents and testimony
[ Rule 403 motions
| Enforcement of judgments

For example, Panel Il could analyze the merittheffollowing motions:

1. Motion by Defendants to exclude all evidencarmd about
blinking.
2. Motion by the Japanese defendants under RA€REN. R.

Evid.) to exclude the Gossip Sheet story.

Panel 11l could also discuss issues including: jselection, court appointment of an interpreter,
the appropriateness of the relief granted (in lighforeign government protests, comity and
other considerations), and Defendants' exercisavaflable options (including their rights to

appeal and/or bring actions under any applicaldbavlgack” statutes).
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