CHAPTER 2

Extraterritoriality I1: Foreign Perspectives and Commentary

Use of the casebook for educational purposes iitibation is available on a royalty-free basis end Creative
Commons Attribution-Share Alike 3.0 United Statéselnse, available dittp://creativecommons.org/licenses/by-
sa/3.0/us/. For all other uses please contact Professorcep&ieber Waller egwallel@luc.edu

As you read the following sections of the EC Treatyg the Wood Pulp case, consider the
similarities and differences to U.S. antitrust laswe the EC rules more or less restrictive than
U.S. laws with respect to jurisdiction to prescfibelow should other jurisdictions approach the
guestion of extraterritoriality and or comity amdearest balancing?

Treaty Establishing the European Communities

Article 81. 1. The following shall be prohibited as incompatiblgh the common market: all
agreements between undertakings, decision by as®wd of undertakings and concerted practices
which may affect trade between Member states andhmhave as their object or effect the
prevention, restriction or distortion of competitiavithin the common market, and in particular
those which:

(a) directly or indirectly fix purchase or sellingiges of any other trading conditions;

(b) limit or control production, markets, technicav@lopment, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent trarigats with other trading parties, thereby
placing them at a competitive disadvantage;

(e) make the conclusion of contracts subject to aecee by the other parties of supplementary
obligations which, by their nature or accordingtmmercial usage, have no connection with the
subject of such contracts.

2. Any agreements or decisions prohibited pursuatttis Article shall be automatically void.

3. The provisions of paragraph 1 may, however, bedaded inapplicable in the case of any
agreement or category of agreements between ukohgigaany decision or category of decisions by
association of undertakings; any concerted praaticeategory of concerted practices; which
contributes to improving the production of disttilon of goods or to promoting technical or

economic progress, while allowing consumers adlaa@re of the resulting benefit, and which does
not:

(@ impose on the undertaking concerned restrictwhgh are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of ehating competition in respect of a substantial
part of the products in question.



Article 82. Any abuse by one or more undertakings of a dontipasition within the common
market or in a substantial part of it shall be plodbd as incompatible with the common market in so
far as it may affect trade between Member States.

Such abuse may, in particular, consist in:

(a) directly or indirectly imposing unfair purchase selling prices or other unfair trading
conditions;

(b) limiting production, markets or technical develagihto the prejudice of consumers;

(c) applying dissimilar conditions to equivalent tracsons with other trading parties thereby
placing them at a competitive disadvantage;

(d) making the conclusions of contracts subject toeptance by the other parties of
supplementary obligations which, by their natureaocording to commercial usage, have no
connection with the subject of such contracts.

ReWood Pulp Cartel: A. Ahlstrom Oy and Othersv. EC Commission
Court of Justice of the European Communities, [1#8R 5193; [1988] 4 CMLR 901
27 September 1988

[Editor’'s note: In the original EEC Treaty ArticBd was originally set forth as Article 85, and the
current Article 82 was Article 86. No substantty&nges were made when they were renumbered.
The original numbering is preserved in this excefphe decision. In addition, European spellings
are preserved in this decision and the law revigisles which follow.]

Facts

These applications are directed against the Miiegion Decision of 19 December 1984
establishing that 41 wood pulp producers, and tivtheir trade associations, all having their
registered offices outside the Community, engageddncerted practices on prices. Such
concertation related to the prices announced attelya intervals to customers and also the
transaction prices actually charged.

There are several associations of wood pulgurers including the Finnish company, Finncell,
and the Pulp, Paper and Paper Board Export Asgatiaitthe United States (commonly designated
by the abbreviation KEA, being the initials of itsmer name Kraft Export Association), both of
which are addressees of the contested decisioA i&Bn association of United States exporters
registered under the Webb-Pomerene Act of 10 A®i8 (15 US Code, paras 61-66), which
permits exporters in certain circumstances to fassociations without falling within the scope of
the prohibitions laid down by United States ansitregislation.

The Court asked the Commission the following questi



Does the Commission maintain that it has jurisdittn these cases by reason of conduct which has
taken place within the Community and, if so, wisahiat conduct? Or does it base its jurisdiction o
the effects within the Community of conduct whiclok place outside the Community and, if so,
what is that conduct and what are its effects?

The Commission answered that question as follows:

On the basis of Article 3(f) of the Treaty, the Guission considers that the primary objective of the
rules on competition in the EEC Treaty is to endhet the conduct of economic activity in the
Community should not be distorted. Therefore, insidering what constitutes the relevant conduct
for the purposes of Article 85, the Commission ndetermine how the agreement, decision or
concerted practice has been implemented. In teafea concerted practice, this means identifying
the practices that have been concerted.

The Commission makes three further remarkst,Rvhat is important from the point of view of
jurisdiction is where the conduct of the partieschiht is the object, or effect, of the agreement t
influence occurred and not the place where thesageat was made. Secondly, the relevant conduct
of the parties includes not only the conduct ofghiecipals but also that of their subsidiariegrag
and others whose acts they direct. Finally,nieisessary to make a comprehensive assessment of the
conduct of all the parties to the agreement or eded practice is that each of the parties thereto
intends the conduct of the other parties to bectdteby the agreement or practice.

The Commission acknowledges that it is not gbagasy to distinguish 'the effects' of ‘conduct’
from the conduct itself. In the context of the @®guestion, however, the Commission defines the
‘effects’ as the direct and perceivable conseqsasfagertain ‘conduct’. The distinction to be miade
thus between ‘conduct’ which distorts the competirocess in the Community and ‘conduct’ which,
though not itself distorting the competitive progesithin the Community, produces such
consequences.

Applying those principles to this case, the @ussion considers that the different kinds of
conduct penalised in this case did indeed takeeptathe Community.

Thus the communication of announced pricesmwade in the Community. The transaction
prices themselves were charged in the Communitiydgroducers themselves, by their subsidiaries,
branches or other establishments, or by their ageamemployees.

With regard to the exchange of information WitkEA, the Commission considers that it must
first of all be regarded as facilitating the conedrpractices on prices. In those circumstanbes, t
relevant conduct for that infringement is in substathe same as that for the concertation on prices
However, if that exchange of information is treadsdch separate infringement from that of Article 85



in as much as it exerts an artificial influencetbe normal conditions of competition, it may be
presumed to have taken place in the United Statdéarsas KEA is concerned. However, such
conduct had certain effects within the Communitgsimuch as it facilitated the concertation on
prices and also strengthened the system of mutlidbsity between the members of KEA.

Finally, as regards KEA's price recommendatitmes Commission considers primarily that the
relevant conduct from the point of view of its gdiction must be that of the KEA members which
implemented those recommendations by announcini§EAeprice to their Community customers
and by charging it in subsequent transactions.h $anduct took place within the Community. If
the Court were to regard the relevant conduct aisdhKEA itself, that conduct admittedly took
place outside the Community. However, the subsiiafdreseeable and direct effect of that conduct
is a restriction of competition within the Commormiet, that is to say an effect which clearly took
place within the Community.

Next, the Commission considers whether that ko jurisdiction may be claimed under
international law. In that regard, it emphasigeshie first place that it is necessary to draw a
distinction between legislative jurisdiction, whishthe kind at issue in this case, and enforcement
jurisdiction. Under international law, the exeecisy a State of its legislative jurisdiction is
recognised in principle and may be limited onlybghibitive rules expressly laid down by treaty or
deriving from customary law. In contrast, the eisdy a State of enforcement jurisdiction outside
its national territory requires a specific permissiule of international law.

In this case, the Commission considers thahef Community's jurisdiction in this case is
considered to be based on conduct which occurrddnithe Community, it is not in breach of any
prohibitive rule of international law. The samed®true in so far as its jurisdiction is basedren t
effects within the Community of conduct which ogeutelsewhere. The Community has not acted
in a manner which is contrary to the laws or nalonterests of non-member countries, nor has it
substantially interfered with the economic poli¢yte countries concerned, as is clear from the lac
of any reaction from those countries.

There is nothing in international law whichigek the Commission to interpret away the word
‘effect’ in Article 85 of the Treaty as soon ag #féect is produced across international boundarie
Although the 'effects doctrine' is still contestedler international law, the Commission considers
that the objections come primarily from the Unit¢thgdom and not from the OECD or other
countries. The Commission maintains that, intespect, the Community should not be subjectto a
more restrictive jurisdictional criterion than tresticepted for States.

Finally, the Commission emphasises that theoreavhy the Community has claimed jurisdiction
is that the effects in question were direct, sutistband intended; moreover, the Community is not
claiming any wider jurisdiction than that which ®sare acknowledged to have.



In conclusion, the Commission considers thatGbmmunity has exercised its jurisdiction, in
particular with respect to KEA, in a manner whisibt contrary to general State practice which
does not transgress the limits set on the exeofikgislative jurisdiction by the relevant rulels o
international law.

In addition, in response to a request fromGbart, the applicants furnished an example of the
contracts between themselves and their agents i@@mmunity in so far as they had such contracts
available. A common feature of these contradisasthey reserve to the undertaking represented by
the agent the right to determine the selling poicthe products and the conditions of sale.

DECISION:

By applications lodged at the Court Registriyaen 4 and 30 April 1985, wood pulp producers
and two associations of wood pulp producers, allirftatheir registered offices outside the
Community, brought an action under Article 173@e EEC Treaty for the annulment of Decision
IV/29.725 of 19 December 1984, in which the Commis$fiad established that they had committed
infringements of Article 85 of the Treaty and impddines on them.

The infringements consisted of: concertatiamien those producers on prices announced each
guarter to customers in the Community and on attaasaction prices charged to such customers;
price recommendations addressed to its membersidyulp, Paper and Paperboard Export
Association of the United States (formerly namedfkEExport Association and hereinafter referred
to as 'KEA'"), an association of a number of Uni&dtes producers; and, as regards Fincell, the
common sales organisation of some ten Finnish merdythe exchange of individualised data
concerning prices with certain other wood pulp piets within the framework of the Research and
Information Centre for the European Pulp and Pamdustry which is run by the trust company
Fides of Switzerland.

In paragraph of the contested decision the Casion set out the grounds which in its view

justify the Community's jurisdiction to apply Arkc85 of the Treaty to the concertation in question
It stated first that all the addressees of thest@t were either exporting directly to purchasers
within the Community or were doing business withi@ Community through branches, subsidiaries,
agencies or other establishments in the Commuritjurther pointed out that the concertation
applied to the vast majority of the sales of thasdertakings to and in the Community. Finally it
stated that two-thirds of total shipments and G@pat of consumption of the product in question in
the Community had been affected by such concentatile Commission concluded that 'the effect
of the agreements and practices on prices annowamzidr charged to customers and on resale of
pulp within the EEC was therefore not only subsghbut intended, and was the primary and direct
result of the agreements and practices'.

As regards specifically the Finnish undertakiagd their association, Fincell, the Commission
stated in paragraph of the decision that the Fraeel Agreement between the Community and



Finland contains 'no provision which prevents tleen@ission from immediately applying Article
85(1) of the EEC Treaty where trade between merShates is affected'.

A number of applicants have raised submisgiegarding the Community's jurisdiction to apply
its competition rules to them. On 8 July 1987 @wurt decided in the first instance to hear the
parties' submissions on this point. By order oDEgember 1987 the Court joined the cases for the
purposes of the oral procedure and the judgment.

All the applicants which have made submissregarding jurisdiction maintain first of all that
by applying the competition rules of the Treatythem the Commission has misconstrued the
territorial scope of Article 85. They note thattsmjudgment of 14 July 1972 (Case 48/69, ICIV EC
COMMISION: [1972] ECR 619, [1972] CMLR 557) the Godid not adopt the 'effects doctrine’
but emphasised that the case involved conduciatsty competition within the
Common Market because of the activities of subsgkawhich could be imputed to the parent
companies. The applicants add that even if tlsemdoasis in Community law for applying Article 85
to them, the action of applying the rule interpdeta that way would be contrary to public
international law which precludes any claim by emmunity to regulate conduct restricting
competition adopted outside the territory of then@aunity merely by reason of the economic
repercussions which that conduct produces wittenGbmmunity.

The applicants which are members of the KE&ersubmit that the application of Community
competition rules to them is contrary to publicenmational law in so far as it is in breach of the
principle of non-interference. They maintain timathis case the application of Article 85 harmed
the interest of the United States in promoting etgooy United States undertakings as recognised in
the Webb-Pomerene Act of 1918 under which exp@a@ations, like the KEA, are exempt from
United States antitrust laws.

Certain Canadian applicants also maintainli&nposing fines on them and making reduction
of those fines conditional on the producers givimglertakings as to their future conduct the
Commission has infringed Canada's sovereignty husl breached the principle of international
comity.

The Finnish applicants consider that in anyeites only the rules on competition contained in
the Free Trade Agreement between the Communit¥erahd that may be applied to their conduct,
to the exclusion of Article 85 of the EEC Treatgdahat the Community should therefore have
consulted Finland on the measures which it envidagepting regarding the agreement in question
in accordance with the procedure provided for iticke 27 of that Agreement.

Incorrect assessment of the territorial scopr€le 85 of the Treaty and incompatibility of
the decision with public international law

(a) The individual undertakings



In so far as the submission concerning thangément of Article 85 of the Treaty itself is
concerned, it should be recalled that that promigimhibits all agreements between undertakings
and concerted practices which may affect trade datmvmember-States and which have as their
object or effect the restriction of competition it the Common Market are prohibited.

It should be noted that the main sources oplyugf wood pulp are outside the Community, in
Canada, the United States, Sweden and Finlandhahthe market therefore has global dimensions.
Where wood pulp producers established in thosetces sell directly to purchasers established in
the Community and engage in price competition geoto win orders from those customers, that
constitutes competition within the Common Market.

It follows that where those producers concettih@ prices to be charged to their customersin th
Community and put that concertation into effectbling at prices which are actually coordinated,
they are taking part in concertation which hasothiect and effect of restricting competition within
the Common Market within the meaning of Article &@3he Treaty.

Accordingly, it must be concluded that by appdythe competition rules in the Treaty in the
circumstances of this case to undertakings whogestesed offices are situated outside the
Community, the Commission has not made an incoassgssment of the territorial scope of Article
85.

The applicants have submitted that the decisiorcompatible with public international law on
the grounds that the application of the competitidas in this case was founded exclusively on the
economic repercussions within the Common Markebofduct restricting competition which was
adopted outside the Community.

It should be observed that an infringement idicke 85, such as the conclusion of an agreement
which has had the effect of restricting competitiathin the Common Market, consists of conduct
made up of two elements, the formation of the ages#, decision or concerted practice and the
implementation thereof. If the applicability ofghibitions laid down under competition law were
made to depend on the place where the agreemeriaeor concerted practice was formed, the
result would obviously be to give undertakings asyemeans of evading those prohibitions. The
decisive factor is therefore the place where iniglemented.

The producers in this case implemented thamyg agreement within the Common Market. It
is immaterial in that respect whether or not theg recourse to subsidiaries, agents, sub-agents, or
branches within the Community in order to make rtfegintacts with purchasers within the
Community.

Accordingly the Community's jurisdiction to dppts competition rules to such conduct is
covered by the territoriality principle as univdhgaecognised in public international law.
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As regards the argument based on the Infringeéofehe principle of non-interference, it should
be pointed out that the applicants who are memtiekEEA have referred to a rule according to
which where two States have jurisdiction to lay damd enforce rules and the effect of those rules
is that a person finds himself subject to contradycorders as to the conduct he must adopt, each
State is obliged to exercise its jurisdiction witbhderation. The applicants have concluded that by
disregarding that rule in applying its competitrates the Community has infringed the principle of
non-interference.

There is no need to enquire into the existama@ernational law of such a rule since it sugc
to observe that the conditions for its applicatoa in any event not satisfied. There is nothia t
case, any contradiction between the conduct redjbyehe United States and that required by the
Community since the Webb-Pomerene Act merely exgthptconclusion of export cartels from the
application of United States antitrust laws butsipnet require such cartels to be concluded.

It should further be pointed out that the Udi8tates authorities raised no objections regarding
any conflict of jurisdiction when consulted by tB®mmission pursuant to the OECD Council
Recommendation of 25 October 1979 concerning Coatip@ between member Countries on
Restrictive Business Practices affecting Intermatid rade.

As regards the argument relating to disreganmaternational comity, it suffices to observe that
amounts to calling in question the Community'ssdigtion to apply its competition rules to conduct
such as that found to exist in this case and #sasuch, that argument has already been rejected.

Accordingly it must be concluded that the Comssian's decision is not contrary to Article 85 of
the Treaty or to the rules of public internatiolaal relied on by the applicants.

(b) KEA

According to its Articles of Association, KEA & non-profit-making association whose purpose
is the promotion of the commercial interests omembers in the exportation of their products &nd i
serves primarily as a clearing-house for its mesfwrinformation regarding their export markets.
KEA does not itself engage in manufacture, seltingistribution.

It should further be pointed out that within K& number of groups have been formed, including
the Pulp Group, to cover the different sectorsefgulp and paper industry. Under Atrticle | of the
Bye-Laws of KEA, undertakings may only join KEA bgcoming a member of one of those groups.
Article Il of the Bye-Laws provides that the graugnjoy full independence in the management of
their affairs.

It should lastly be noted that according tooliqy statement adopted by the Pulp Group, the
members of the group may conclude price agreenaéntsetings which they hold from time to time
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provided that each member is informed in advanagghces will be discussed and that the meeting
is quorate. The unanimous agreement of the merpbesent is also binding on members who are
absent when the decision is adopted.

It is apparent from the foregoing that KEA'scprrecommendations cannot be distinguished
from the pricing agreements concluded by undertgkwhich are members of the Pulp Group and
that KEA has not played a separate role in theemgeintation of those agreements.

In those circumstances the decision shouldelotackd void in so far as it concerns KEA.

The question whether or not the competitioesuh the Free Trade Agreement between the
Community and Finland are exclusively applicable.

It is necessary to determine whether, as tpécgmts maintain, Articles 23 and 27 of the Free
Trade Agreement have the effect of precluding g@ieation of Article 85 of the EEC Treaty in so
far as trade between the Community and Finlandnserned.

It should be noted first of all that, underiéle 23(1) of the Free Trade Agreement, in parécul
agreements and concerted practices which haveiashject or effect the restriction of competition
are incompatible with the proper functioning of thgreement in so far as they may affect trade
between the Community and Finland. Under Arti@€2, if a Contracting Party considers that a
given practice is incompatible with Article 23(it)may take appropriate measures in accordance
with the procedures laid down in Article 27. Irettontext of those procedures it is to consult the
other Contracting Party within the Joint Committe®rder to reach agreement on the measures
which it proposes to adopt in order to put a stofhe offending practices. If no agreement can be
reached, the Contracting Party concerned may addpguard measures.

It should also be observed that Articles 23 2ndf the Free Trade Agreement presuppose that
the Contracting Parties have rules which enabim tioetake action against agreements which they
regard as being incompatible with that Agreemeid.far as the Community is concerned, those
rules can only be the provisions of Articles 85 &tdof the Treaty. The application of those
Articles is therefore not precluded by the Freed&rAgreement.

It should be pointed out finally that in thsse the Community applied its competition rules to
the Finnish applicants not because they had cattaith each other but because they took partin a
very much larger concertation with United Statean&lian and Swedish undertakings which
restricted competition within the Community. Itsvdaus not just trade with Finland that
was affected. In that situation reference of tlagten to the Joint Committee could not have led to
the adoption of appropriate measures.

Consequently the submission relating to théusxee application of the competition rules in the
Free Trade Agreement between the Community an@dininust be rejected.

9



On those grounds THE COURT before giving judgtmen all the applicants' submissions,
hereby:
Rejects the submission relating to the ina@ir@ssessment of the territorial scope of Article
85 of the Treaty and the incompatibility of ComnagsDecision 1V/29.725 of 19 December 1984
with public international law...

NOTES

1. Foreign jurisdictions have repeatedly expresssajgiroval of the U.S. applying its antitrust
laws to conduct which takes place abroad. Whatfeesconduct is the European Court of
Justice employing against the wood pulp producers?

2. While many jurisdictions have adopted extrataniality as a matter of case law or judicial
doctrine, some have done so by statute. Considen&hy which has adopted the following
provision for its own national competition law whids courts apply in addition to the EU
competition law.“This Act shall apply to all restraints of compeiitihaving an effect within the
area of application of this Act, also if they wesaised outside the area of application of this
Act.” Germany, Act Against Restraints on Competition fA&2&ust 1998), Part V. Area of
Application of the Act, Section 130. Public Undé&rteys; Area of Application.

3. Mostjurisdictions have now adopted some versidheeffects test. Do you see why this is
necessary in the modern global economy?

Harold G. Maier, Interest Balancing and Extraterritorial Jurisdiction, 31 Am. J. Comp. L. 579
(1983).

The extraterritorial application of United Statesv has been an irritant in United States
relationships with its allies and other tradingtpars since World War Il. Other governments have
regularly voiced objections in principle to assas by United States courts, government officials o
commentators that the norms of United States regylkegislation govern events or persons located
abroad. The sharpest confrontations and the oitleshe greatest potential for disrupting amicable
political and economic relations, however, occuewthe United States seeks to use its power over
persons or entities before its courts or agenoiesforceits policies by requiring or prohibiting acts
or omissions abroad that are contrary to the lawgoticies of the foreign territorial sovereign.
United States efforts to exercise control over mebbgy and to exert pressure on U.S. business
entities to prevent participation by European gntse in the construction of the Soviet natural gas
pipeline resulted in just such a confrontationeddjurisdictional issues on extraterritoriality af
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special importance because United States courts@muars are engaged in on-going efforts to
revise and refine the manner in which standarddiggijurisdictional assertions under United States
law are being articulated.

My thesis is simply stated. The development ofcpsses to resolve conflicting claims of
authority to forbid or require conduct within aioats borders is most appropriately carried out by
diplomatic exchange, not by judicial decision inietha forum balances its own interest against the
competing interests of other states. A trend towsdlevelopment of such processes may be getting
underway. Careful nurturing and encouragemenhisf approach will serve the needs of the
international system to resolve such conflicts witiphasis on coordinating competing interests in a
climate of international cooperation, not on umtat resolutions enabled by coercive local power.
More important, it will contribute to the developmieof a community consensus by means of
international dialogue on jurisdictional restraittitat will further facilitate the flow of transnanal
commerce.

INTEREST BALANCING IN THE DIPLOMATIC FORUM

Three characterizations describe the ovenmppurisdictional considerations involved in
determining the legal legitimacy of applying thecisb policies of a nation to events or persons
outside its borders: jurisdiction to adjudicatejgdiction to prescribe and jurisdiction to enfarce
Assertion of jurisdiction by United States coudstjudicate claims based on activities of foreign
persons carried out abroad usually engenders beljowest level of foreign concern, primarily
because the standards of due process and equadtpyotin this country require that the exercise of
such jurisdiction not be so unfair as to violatenimum fairness standards. The assertion of
jurisdiction to prescribe a rule of law applyingftreign events or persons runs a greater risk of
interference with foreign sovereign interests beeasuch assertions by a nation with the vast
commercial influence of the United States has aatee effect on acts abroad by persons or
enterprises who might believe themselves likelgriad become subject to judicial jurisdiction in
United States courts. Ordinary prudence arguésttbdnited States standards should be served by
persons or entities having commercial relationghia country, regardless of the validity of the
prescriptive jurisdiction asserted. The assenigarisdiction to enforce United States standéns
requiring acts or omissions by United States aiiszer foreign nationals within the borders of
foreign nations creates a clash of governmentatipslthat can be resolved only by capitulation by
some compromise by all in the light of principlésndernational law reflecting a weighing of both
sovereign and community interests.

The conflict between the United States and itsdorellies over the Soviet pipeline construction
contracts illustrates such a resolution in thenatonal diplomatic forum. The United States sdugh
to use its power over domestic corporations tougrice them to put pressure on their foreign
branches or subsidiaries not to fulfill contractsliéliver goods or technology to the Soviet Unin f
the pipeline project. The United States' actios imapired by an interest in applying pressurbéo t
Soviet Union to mend its ways in Poland and a desirprevent its European allies from being
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placed in a position of dependence on the Sokieéging the pipeline open. On the other hand, the
European nations involved perceived a real sedfre@dt not only in reaping immediate economic
benefit from participating in the huge constructpynject but longer term interests in diversifying
energy resources available to their people. Whbedame apparent to the United States that its
interest in using this form of pressure on the 8oMinion was less than its interest in maintaining
effective relationships with its allies and in reasng foreigners trading with United States
connected firms that their commercial contracts li@ontinue to be viable, the United States
withdrew its threatened sanctions. Resolutiohefipeline dispute reflected not only the balagcin
of competing interests that occurred as part dh @ation's internal decision-making processes but
also that weighing of the relative interests oteaation against those of others that is inherettig
dispute resolution process in the internationalror This interest balancing in the formulation of
reliable international jurisdictional rules in tiplomatic forum contrasts with that other "balaggi

of interests" that has been alluded to by UnitedeStcourts and by some scholars to describe an
appropriate mode for judicial resolution of extraterial jurisdictional conflicts in United States
domestic forums.

In the diplomatic forum, the label "balancing ofearests" merely characterizes the ordinary
international formation process of demand, respamskeeventual accommodation in the light of
reciprocal national needs and tolerances. The rofesiternational law describe community
expectations that result from this process. Jiotisthal rules are fundamental because they describ
community expectations about the reach of sovenemyver. Therefore, these jurisdictional rules
especially must reflect community interests. Igythdo not, jurisdictional principles become
instruments of anarchy, not of order, and lose tindity as organizing principles for transnatibna
conduct.

It is for this reason that the territorial prin@pf jurisdiction and its variations continues¢o/®
as the benchmark against which other jurisdictigmadciples are weighed. The principle serves
both to "limit" state authority and to distributerapetence among political units. In this lattéeyo
it enables the regulation of transnational actgitby states in a system built on the fundamental
premise that a statd¥®na fide territorial interests will be recognized as legiite by the other
members of the international community. This mlteeognition of legitimacy is a central element
of the principle of comity and validates the exeeciof state power. By characterizing the
fundamental parameters of state responsibility, témgtorial principle enables the process of
reciprocal claim and mutual tolerance that is essleto the functioning of the system. The
reciprocal nature of this claim and response psethe functional limit upon the exercise of stat
power. Therefore, any accurate description of lihat must include reference to a community
dynamic. Neither fixed rules nor superficial compans of the relative local law interests of abma
number of states in contention about a specifieréiss of jurisdictional competence will suffice.

Thus, the long term interests of all nation staigseserving and developing an effective system
must necessarily be foremost among the interestetiergize diplomatic resolution of jurisdictional
conflicts to create precedent compatible with atedy resolution of future competing jurisdictional
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claims as well. Both interests in attaining shermn benefits and interests in having a system that
permits effective future accommodations of comggetiational claims are necessarily influential.

In the pipeline situation, for example, a succdssfgertion of authority to act as it did by the
United States would have seriously injured theal®lity of the international jurisdictional system
and, thus, have created a never-never land fosredional transactions. Ultimately, the
countervailing pressures generated by the conftionthetween the United States and its European
allies made it clear that all parties had a greaterest in a system that would lend support & th
reliability of transnational contracts and reaffittme authority and responsibility of sovereignesat
to plot their own economic and political destinikan in the creation of community expectations
that a single nation in pursuit of short term fgrepolicy goals could legitimately pressure foreign
business entities to act contrary to the perceinetests of their host or national states.

The forum of negotiation is the ideal forum in whit accomplish an effective balancing of
competing national interests of this kind. In tlisum there is no authoritative decision-maker to
lend legitimacy to the resolution of the disputerbgans ofx cathedra statements. Rather, the
participants themselves are the legitimizers ofréseilting decision. Their dual role as advocates
and decision-makers necessarily require them emnioalshort-term against long-term interests--or,
put another way, to balance interests in achiegjmggific short-term results against interests in
maintaining and developing an effective system tfe future. This incentive for effective
compromise and mutual tolerance is not present velueh competing claims are sought to be
resolved by unilateral action in a judicial foruifhat domestic courts purport to apply internationa
jurisdiction rules implicitly recognizes the incseal legitimacy that community endorsement through
an interest balancing process in negotiation ogdnerally accepted customary practice gives to
conclusions about the validity of assertions of .la&hority to coerce actions in foreign nations.
These international jurisdictional norms refleat tlesults of a process in which the balancing of
national interests is the principal characterisfithe law-formation function.

INTEREST BALANCING IN THE NATIONAL JUDICIAL FORUM

The two cases most often cited as moderroatytifior judicial interest balancing afémberlane
Lumber Co. v. Bank of America andMannington Millsv. Congoleum Corp. In each of the cases the
court listed factors and contacts to be consideretbtermining whether the standards of United
States antitrust law should be applied to everkmdaplace in foreign countries. Each court
described the process as one that involved thedialpof governmental interests and reflected the
principle of international comity embodied§0, Restatement (Second) of Foreign RelationsLaw.

The term "interest balancing" suggests a decisiaking process in which the court identifies the

interests of the countries having contact withgitigation to be adjudicated, weighs each country's
interest in having its law applied against thathef others, and makes the choice of law decision
according to the turn of the scales. Since inghe® cases the principal issue was jurisdiction to
prescribe, not jurisdiction to enforce, neitherrt@atually carried out the balancing of interéisé

it mandated. Each remanded to the district cauriuirther proceedings according to the appellate
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opinion. These cases, together with authority floexdomestic conflict of laws field, represent the
principal judicial support for the interest balamgiapproach to resolve international jurisdictional
issues adopted i& 403 of the Tentative Draft No.2 of the revisiontbé foreign relations law
restatement currently underway. They are citedtbgr courts and commentators to establish the
legitimacy of judicial "interest balancing" in eaterritorial jurisdiction cases.

The concept of "interest balancing” is directlyatet to the concept of comity. Comity, in turn
refers both to legal policies that energize thesuf conflict of laws and to considerations otthig
international politics concerned with maintainingieable and workable relationships between
nations. Thus, the term "interest balancing" idelinot only references that are meaningful in the
context of the analytical jurisprudence of choitkw but has strong political implications as well
The remainder of this article addresses only th& #lement--the utility of judicial "interest
balancing" as an analytical tool to enable decwsithrat will effectively coordinate the relevant
substantive policies of nation-states and thusrimrie to the development of a workable and
reliable trans-national jurisdictional system.

The adoption of the term "interest balancing" éeatibe the touchstone of legal analysis in these
cases is unfortunate. In the domestic judicialfiothe concept implies an unwarranted flexibility
that encourages "reasonableness” as a substitatedtysis and leads to the assertion of the pgmac
of United States interests in the guise of applhangnternational jurisdictional rule of reason"
without identification of the policies to whose amlement that reasonableness should be directed.
In such cases d$mberlane andMannington Millswhich deal with jurisdiction to prescribe rules of
law to apply to foreign-based events, the intdvatincing process principally involves identifying
the interests that the appellate court believesldhze considered, leaving for further consideratio
in the light of additional evidence to the exteatwhich one nation's interests can be said to
outweigh the other's. Although those cases innglvenforcement jurisdiction in which the
resolution of a direct clash of national interestequired use the balancing rubric, they eitiez g
foreign national interest short shrift or ignorertincompletely.

The courts' emphasis should clearly be on findeg'hatural” assignments of competence that
are discoverable from the implications of a sysbased on territorially divided power, not on case-
specific analyses attempting to weigh, for exantpleapples of taxation against the oranges of bank
secrecy to determine which is somehow more impotteithe governments whose laws assert these
interests. As one writer puts it, this kind ofdrading in effect requires a court "to choose betwee
being unpatriotic or disingenuous. In each of ¢hemses, the court chose the latter.

A comparison of these illustrations with the Te@trcuit decisionsn reWestinghouse Electric
Corporation Uranium Contracts Litigation is instructive. In that case, Westinghouse sought
documents from Rio Algom, a Canadian corporationsupport its allegation that the price of
uranium had been artificially raised by the act®atof an international uranium cartel. The
Canadian Uranium Information Security Regulatiorglmit a crime to produce these documents or
to testify about their contents and a Canadiantdoadl so held when it refused Westinghouse's
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earlier efforts to have the material produced bymseof letters rogatory. The court of appeals
reversed the district court's contempt citationirggjaRio Algom for refusing to produce the
documents. After finding that Rio Algom's efforis procure a waiver from the Canadian
government were not shown to be in bad faith, tiheuit court concluded that the Canadian
"national interest in controlling and supervisingraic energy was superior in this case to the dnite
States interest in providing adequate discoveryitigants in its courts since the evidence sought
was to a degree cumulative. Thus, although indhse the Canadian interests are identified, they
appear to be given effect principally because th#gct policies that meet with the approval of the
U.S. forum. The result flows not from a true balag of conflicting governmental interests but
from an evaluation of the substance of the comfiicpolicies. Taken together, the thrust of these
cases is that we will respect those foreign lawss olicies whose purposes we approve, but not
those that we dislike. This is hardly a usefulgobn which to base the development of an effectiv
transnational system. It amounts, in effect, t@ly@pg the universality principle without
universality. The courts made no effort to det@enivhether the conduct in question is, or even
should be, universally condemned in the interedfssointernational community. Judicial approval
or disapproval of the foreign national policiegjunestion was the determining factor.

The second difficulty with these cases is theilufai to assess the utility of the jurisdictional
assertion that the court approves in context guthedictional competences and limitations thatbe
contribute to maintaining an international systeftecting divisions of authority appropriate todpn
term community interests. This difficulty is tayeeat degree inherent in any municipal decision-
making process that purports to require objectatlarcing of the forum's local law interests against
those of a foreign nation. The stimuli in the dipltic forum that encourage effective balancing of
short term against long term interests are notagpverin the municipal judicial forum except inyer
general terms. The courts focus principally on imipal law. Even international legal
considerations are treated as relevant in UnitateStcourts principally in terms of the inferences
they raise about Congressional intent, not becthesereflect considerations that are viewed as
being independently important. The Constitutiothis legitimizer of the municipal process. As
long as the court fulfills its constitutional roles decisions are by definition municipally legitate.
These courts do not seem to understand that tleeisidns are functional components of the
international decision-making system nor thattiterhational legitimacy of these decisions depends
upon the degree to which they address systemisndedone of these cases does the court address
the wisdom of a jurisdictional rule permitting thieforcement of one nation's social policies inside
the territory of another contrary to that territdrsovereign's wishes in light of the impact thst i
selected jurisdictional rule would have adoptethminternational community generally.

The court, unlike the diplomat, will not have tovémnt a foreign counterpart of equal status in a
later negotiation and have to live with the resoft#s current decision. At worst, it may have to
distinguish the case. Therefore, unlike the denisiaker-advocates in the diplomatic forum, the
court is not faced with that immediacy inherenti@tiding one's own future fate. In the domestic
judicial forum, it is never the institutional inest of the decision-maker that is being balancadyn
immediate sense when it applies the jurisdictiontd. Where a United States societal interest is
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involved, it is likely that courts will protect thanterest by ruling in favor of the applicabiliof
United States law, leaving it to the diplomaticuiorto work out any difficulties that might arise in
connection with the impact of the decision on thternational legal system. In other words, the
United States interest in contributing to an effexinternational system is not treated as onbef t
interests to be balanced in these cases to dermwirether jurisdiction may be legitimately
exercised.

Lastly, these decisions, by purporting to applynhg@ples of international law while in fact
arriving at results based on primarily on judi@sabluations of short term local law goals, weaken
rather than strengthen the international systemheMgver one sovereign attempts to coerce or
require activities inside the borders of anothat tdonflict with the foreign sovereign's local padis
it interferes with that nation's interest in cofitng and guiding its own affairs. Decisions by
national courts that purport to recognize foreiginegnmental interests while in fact adopting a
parochial analysis do a greater disservice torttexnational system than would a straightforward
approach that gives primacy to forum interests estthijo international dispute resolution in the
diplomatic forum at a later time. Such decisioss unternational law as a political cover, notras a
authoritative source, and by so doing encouragesandtion similar attitudes abroad. As Arthur
Nussbaum once put it, "Nothing is more inconsisatiit harmonious international cooperation than
insistence upon national viewpoints under the psgef their being international.”

NOTES

1. Do you agree with Professor Mdeethesis that interest balancing is more propémny t
subject of diplomacy than as a test for use byutieiary on a case-by-case basis?

2. Did Hartford Fire implement this point of view?

P.M. Roth, Reasonable Extraterritoriality: Correcting the “Balance of Interests,”
41 Intl & Comp. L.Q. 245 (1992).

The "balancing of interests” to determine jurisigictpresents national tribunals with a novel
task. Like other new judicial techniques, it take®e to evolve through precedent and commentary.
However, the development of this approach has beedered hitherto by confusion and

exaggerated demands regarding the criteria involved

1. Burden of proof
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If extraterritorial jurisdiction is exceptional, éhke should be no presumption in favour of
extraterritoriality. The burden should rest on pentiff to overcome the threshold and establish
that the jurisdiction is reasonable.

2. Relevant foreign Sate interests

The basis of assessment should be the extent thieconduct at issue is in accordance with
the policy or interests of the State where it isied out, recognising that different political s31#1s
and cultures can employ more or less formal methafdgovernmental approval. Therefore,
resentment by the foreign State at extraterritquigddiction should not of itself be decisive.rfoe
court to place emphasis on the existence or abséracoreign blocking statute would effectively
penalise those States that had not resorted tcasuektreme response and encourage what has been
described as "the downward spiral of retaliatioHence, in the uranium litigation, the strength of
foreign reaction to the jurisdiction asserted gy t)S courts was not due to simple opposition to
extraterritoriality but to the fact that the uramiproducers were major domestic industries that had
been encouraged by their governments to estabbisbperative arrangements because of an
economic crisis, a situation that had resulted feoban on uranium imports imposed by the
United States. By contrast, in thsurance Antitrust case, the UK government cannot assert that the
alleged collective agreement between British regrsuwvould accord with British policy or interests;
indeed, if such an agreement were directed ateénsun the Common Market it would almost
certainly violate Article 85 of the EEC Treaty.

3. Relevant domestic interests

The relevant connections are the nationality ocelaf business of the parties, the place where
the acts in question take place, the significaridbeeffects of the conduct in the forum State as
opposed tot he effects abroad, and, as indicateeeatvhether the conduct at issue was purposefully
directed at the forum State. The court should koake substance not the form of the transactions
and the participants. As regards the partiesexample, a subsidiary may be identified with its
foreign parent ifit is acting under its contréls Warner A.G. observed in ti@ammercial Solvents
case before the European Court of Justice, to intperstrict notions of corporate personality into
competition law serves only to divorce the law froality.

4, Inappropriate considerations

The elaborate catalogue of considerations setro§t403(2) of theRestatement (Third) is
altogether impractical. Evaluation of the needs$taaditions of the "international political, legal
economic system may be an impressive mandateutaters negotiating an international agreement
but it makes impossible demands of a tribunal degid particular case. Equally, the question of
the effect of the exercise of jurisdiction on that&'s foreign relations, a factor added by thetéou
Mannington Mills, should play no part in the determination. Thapie-eminently a political
consideration for the executive branch of governmaiove all, a court should not be expected to
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assess the importance of the policy interest @iits State, as represented by the legislatiosa¢is
in the case before it. The concept of a Statedlweg" its own State's policy against that of aeoth
State is not only inappropriate; it is flawed iimgiple as it is impossible to prescribe the crétéor
such an assessment. The correct "balance of sté&ie much simpler. Indeed, the metaphor of
"balancing"”, although convenient, can confuse Hseie. It is the threshold of effects and the
closeness of the connecting links thathemselves establish the interest of the forum State. The
more significant the effects and the greater tkielirement of its own nationals or the importance of
activity within its own territory, the strongertise State's legitimate interest that its regulalams
should apply to the conduct in question. On tledidy it is an exercise in judicial judgment to
determine whether the extraterritorial jurisdictisnreasonable despite the relevant interests of
affected foreign States.

On the issue of substantive law, there are relgtiges reported decisions applying the balancing
process to the facts. ButTinmberlane itself, when the case came back before the appeitaurt,
the claim was dismissed on the ground of a sigaificonflict with the law and policy of Honduras.

Honduran law was found thoroughly to regulate gevcommercial activity; agreements between
competitors there were permitted and agreemeritsipeoved the competitive position of domestic
industries in world markets were promoted. This wasufficient ground for denial of anti-trust
enforcement as it was not outweighed by the varlier factors. A similar result was reached by
the trial court inO.N.E. Shipping Ltd v. Flota Mercante Grancolombiana SA, where the anti-
competitive agreements were made by the Colomkanother foreign defendants pursuant to
legislation designed to promote Colombia's econataielopment.

Effective consideration of foreign interests hasddeen demonstrated by US courts in other
areas: in determination of extraterritorial juridebn in a trade-mark dispute; and in the
interpretation of the reach of environmental stedutAlthough there is scant EC jurisprudence on
this question, iftastern Aluminumthe European Commission indicated a similar apgrostating
that there was no reason to restrain the exertjaesdiction of the Eastern European producers on
the grounds of comity. The parties were not besagiired to act contrary to their domestic law and
the application of Community law did not "adversaffect important interests of a non-member
state".

As thelLaker litigation is often referred to as exposing thealgess of interest-balancing, it is
appropriate to examine it in more detail. The canaf air transport services between Europe and
the United States inevitably involves activities 8 territory and the allegations of predatory
pricing therefore comprised conduct by the airliwéhin the Untied States. This was recognised by
the House of Lords when, notwithstanding the ogmosof the British government, it discharged
the injunctions granted to the British airlines the American proceedings, Judge Wilkey was
surely correct to reject an invitation to balaniee interests of the United States and the United
Kingdom in their different approach to anti-trusgjulation of air transport. The anti-trust claoiics
not in fact involve an assertion of extraterritbjusisdiction; if "interest-balancing” was relewtat
all, then, applying the approach set out abovegethere a host of connecting links between the
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airlines and the United States; they flew theicraift in and out of US airports, maintained Amarica
offices, and advertised and sold tickets there.

By contrast, when Laker subsequently threatengdinoMidland Bank and its subsidiary as
defendants in the US proceedings, the allegatigamst the banks concerned transactions carried
out entirely in England with their English custona&d governed by English law. Moreover, the
banks' decision to withdraw financial support faker was taken after specific discussion with the
British regulatory authorities. The English couatscordingly granted the banks an anti-suit
injunction against Laker. But if Laker had broughth a claim against the English banks in the
United States, the American court could appropgdtave applied a balancing test to decline
jurisdiction. Therefore the grant of anti-suitungtions to Laker in the United Kingdom shows not
the difficulty of the jurisdictional questions rat but rather the lack of confidence felt by the
judiciary in each State regarding the readinesiseofudiciary of the other State to have regatt¢o
foreign interests involved. The real problenmLaker was the conflict between the UK and US
governments in their interpretation of the BermAdieaty. That is precisely the kind of questmn t
be determined by diplomatic negotiation or inteat8tarbitration, something for which the treaty
indeed provides.

F. Ordersand Remedies

Appreciation of the correct approach to "interemahcing” should not disguise its inherent
difficulties. Its acceptance does not reduce mjgortance of other aspects of judicial control on
over-reaching by a domestic legal system. Thedarhorders and remedies imposed by the courts
can significantly avoid or reduce jurisdictionahfiacts. This can be seen as regards both argt-tru
and discovery questions discussed above.

1. Anti-trust

Although the issue of remedies logically arises later stage in the proceedings than the issue of
jurisdiction, the two are interwoven as the remedietermine the practical extent of the authority
that is exercised. If the regulating State seekisit its control to the substantial effects witlts
territory, that is less offensive to other Staiiet®rests.

The handling of foreign mergers under German clteshows the scope for this approach. In
Philip Morris-Rothmans, when the American tobacco giant Philip Morris doegijoint control of
the Rothmans group through an elaborate arrangemesiving Rothmans' holding company in
England, the result was an increase in the oligspolstructure of the German cigarette market
where both Philip Morris's and Rothmans' subsidghad significant market shares. The Berlin
Court of Appeal held that there was no basis feti#n imposed by the Federal Cartel Office on the
transaction as a whole. However, internationaldahnot prevent a more limited prohibition on the
arrangements whereby the German subsidiaries dimbegroups came under common control,
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although this was achieved by transactions caaugdby foreign companies outside Germany, and
the order was restricted accordingly. This progide instructive contrast with the approach of the
US courts in theMinorco case. Once US interests were clearly affectedd| X8 courts had no
hesitation in granting an injunction that prohiditee entire merger, with worldwide consequences.
Although the proceedings were not brought by theDé¢partment of Justice but by the "target”
companies, no consideration was given to foreitgra@sts on the question of jurisdiction; and only
brief and rather puzzling reference was made grmattional comity on the question of remedies.

2. Discovery

The problem created by foreign discovery are negisally concerned with the extraterritorial
reach of substantive law at all but they requiresgevity by the tribunals of one State to the eliéint
approaches adopted in other States. Thus forgigosition to American discovery would be much
reduced if the scope of the requests made werelmoted. The Federal Rules of Civil Procedure
give authority to the US courts to exercise contkar the extent of subpoenas seeking discovery of
documents outside the jurisdiction andRestatement (Third) significantly calls for this power to be
used. In some civil law States the taking of enadefor use in proceedings is an official funcidn
the State, and this fundamental contrast with comlaw countries should be respected.

Furthermore, many problems would be avoided if naitention was paid to the question of
personal jurisdiction over the entity from whom thscovery is sought regarding the transactions
that gave rise to the documents. The real iss@ensidering an order is one of control over the
documents. Many of the difficulties in the bankse&s could be overcome by an order to the
customer requiring him to consent to productiointhat is not possible, a letter of request can be
addressed to the foreign court and it is thenterforeign court to assess the relative interests i
deciding whether to issue an order. When the Ehglourt received such a request for examination
of bank officials in connection with proceedingsrooenced by the Securities and Exchange
Commission concerning insider trading, the juddd tteat the public interest in confidentiality was
heavily outweighed by the need to uncover fraudraade the order sought.

IX. JUSTIFICATION AND CONCLUSION

There is much scope for a pragmatic approach teithielems that underlie many aspects of
extraterritoriality. Inter-governmental agreemeabost invariably reserve the parties' formal
position on jurisdiction. Excessive assertiongiogdiction by one State can be counterproductive.
But if, as is argued above, reasonable extrateaitoirisdiction is necessary, the question rersain
of the basis upon which this is justified as a eratff international law. When the assertion of
jurisdiction by one State provokes protests bylagdbtate as an infringement of its sovereignty, it
only through international law that the proper anatbjurisdiction can be determined.

An argument can be made for the absorption of redse extraterritorial jurisdiction into the
protective principle. Although the protective miple traditionally encompasses a somewhat
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miscellaneous category of offences such as espggragnterfeiting and the falsification of State
documents, its rationale is that a State requurasdiction over acts, wherever committed, that
threaten its fundamental interests and are unliiodbg prohibited by the State where they areexirri
out. However, the principle is regarded as an gtxaeal ground of jurisdiction, confined to acts
directed at the integrity of the State or its goweental functions. It would be a dramatic
transformation of the protective principle if it meextended to cover a State's wider economic
interests, however fundamental.

The basis of the legislation discussed above adekd for regulatory control rests on economic
or financial effects within the territory. As suektraterritorial jurisdiction therefore dependgliois
intra-territorial element, the jurisdiction comesn® appropriately within the "objective territotial
principle. As noted above, that has been the pyimantention of American exponents of the
effects doctrine. With modern developments, thersttle logic in confining the "objective”
principle to physical acts that continue acrossftbitier and excluding all other activity that can
cause at least as much damage.

The widespread adoption by developed legal systeinmpetition legislation based on
economic effects, although relatively recent, iisient to establish such jurisdiction as accepted
under customary international law. The criticalesion is whether international law also
incorporates limitations on that jurisdiction. dfrequirement of reasonableness is imposed by
international law in extraterritorial cases, thieis not a discretionary exercise in judicial abhtitsn
carried out in the interest of comity. That is or@ant in practice as well as in principle: as a
requirement of law it cannot be dispensed withéf foreign defendants decline to appear, and the
determination of lower courts is subject to appell@view. In some States effective application
may require legislation whereas in others inteamei law is itself directly applicable.

The extent of continuing criticism and the incotexngy of State practice means that "interest
balancing" cannot be asserted as an independentyde of international law. Atthe same time, as
economic effects can be remote and general, amiedi acceptance of extraterritorial jurisdictien i
inherent in the incorporation of this extraternigjurisdiction in international law. A requiremie
of reasonableness is the obvious basis; but foectibp determination that in turn requires
definition. "The fundamental question”, wrote Igss'is to determine which national authorities
may deal effectively with which transnational sttaa -- effectively in the sense that the authesiti
of other states will recognise that the exercissubhority is reasonable and will therefore givieef
to judgments rendered or refrain from protestsubhathe diplomatic channel." A threshold for the
degree of effects is the starting point. Furtheenthe history of the practice of extraterritorial
jurisdiction by the United States shows that laflokomsideration of foreign State interests provokes
diplomatic protests and counter-legislation. Therging pattern of executive agreements and the
articulation of executive policy demonstrate thec& moderate the reach of the State's law and
authority. Assessment of the strength of conneactidh the legislating State and of the policy
interest of other affected States can accordinglywiewed as a necessary concomitant to the
adoption of extraterritorial jurisdiction based @onomic or financial effects.

21



It can be confidently predicted that the rangerefa raising the question of extraterritoriality
will expand and the complexity of the problems witkach area will increase. This presents a
challenge to international law. "International lax&s not crystallised in the seventeenth centurty, b
is a living and expanding code." If the requiret@fireasonableness is not {@tlata, thenitis a
necessary development. Comity played a majorirofashioning this approach and, as before,
comity can serve as a catalyst for custom. Iniy through the development of doctrine and the
fashioning of new techniques that the internatidegél order can aspire to address these pressing
guestions of jurisdiction that Jennings descritetamong the most important as well as the most
intractable problems of international law".

NOTES

1. Rothis an English commentator. Is his positemable given (a) Englaredmembership in
the EU, and (b) Englarglown use of an effects test?

2. Does Rotts critique matter aftéfartford Fire?

3. Jonathan Turley questions the couetslved presumption in favor of extraterritoriglin
market cases (i.e., antitrust and securities lagrsus the requirement of express congressional
intent of extraterritoriality in non-market casegy environmental and employment lafegal
Theory:“When in Rom& Multinational Misconduct and the Presumption agaf erritoriality”

84 Nw. U.L. Rev. 598 (1990). Turley posits tha thstinction between prescriptive and subject
matter jurisdiction is often lost by courts decliextraterritoriality cases.

Where the issue is subject matter jurisdictiorguaidooks for express language by Congress
giving the court jurisdiction over the matter. Fpoescriptive jurisdiction, in market cases, the
courts forego an analysis of clear congressionahinand instead apply conduct and effect tests
to determine the courtgurisdiction. According to Turley, the result ob&d by the court is
highly outcome determinativ&turn[ing] on the issue of whether Congress ieajulate certain
conduct as opposed to whether Congress intetadestjulate certain condutt.

Reasons advanced by Turley as to why the couréd tmarket and non-market cases
differently are: (1) that violations of market sii#s have a more direct effect on the U.S. than do
non-market violations, making them more acceptezhsrof extraterritorial concern and
regulation under international law; (2) non-mankietations are typically considered matters of
local concern and would be seen as more intrusiapplied extraterritorially, thus requiring
clearly expressed intent; whereas market statuéegiewed as more a part of an international
marketplace, legitimizing an extraterritorial inteand (3) the change in scope regarding the
territoriality of market statutes is a result o# ihcreasingly transnational view of the financial
markets as well as the courddfinity for business interests.
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4. Should there be afexpress requirement for prescriptive jurisdiction just thgre is for
subject matter jurisdiction? Turlsyobservation is that the courts require such laggtor non-
market issues. Why do you think market issues baea treated differently? Should they be?

Spencer Weber Waller, International Tradeand U.S. Antitrust Law (1st Ed. 2005)
Reprinted with Permission of Thomson/West. For more information about this publication
please visit www.west.thomson.com.

§5.16 Bringing M eaning to Balancing

Litigants engaged in a balancing of national irgesenust provide the court with an evidentiary
record to permit decisions on a principled baSitile the existing cases identify a laundry list of
factors for a court to consider, there is littled@nce as to the weight for such factors, the buade
proof, or the nature of evidence to be presen@akes too often consist of the rhetoric of thagmrt
and the ill-defined exercise of discretion by thert. It is simply insufficient to point to a conom
law or statutory cause of action on behalf of anpih, or the "sovereign" interests of a foreign
country on behalf of a defendant.

It is possible to present persuasive evidence i teespective interests of the United States and
a foreign government in a particular piece of &tign. However, the direct participation of the
United States government to set forth its viewsgbly unusual, especially at the trial level, gxce
when the government is obligated to do so undezadyt

One of the few times the United States offerediéw/s in a private foreign commerce antitrust
case occurred iMatsushita Electric Industrial Co. Ltd. v. Zenith Radio Corp. The Justice
Department had previously refused the invitatiobhath sides to participate in the lower courtse Th
Supreme Court requested the views of the Justipafaent as to the granting of certiorari and the
decision on the merits. The Department arguedttieggplaintiffs had failed to prove an actionable
conspiracy under the antitrust laws, and that tmelact of the Japanese defendants was immune
pursuant to the foreign sovereign compulsion deferibhe Court held that the defendants were
entitled to summary judgment on substantive arditjuounds, and did not discuss the other points
raised by the Justice Department.

A foreign government may be similarly reluctantimdervene or submiaimicus briefs or
diplomatic notes in support of its interests. Asupbmission by a foreign government normally
would be conclusive as to the existence and inéaipon of foreign law. The foreign government
pronouncement would not be conclusive as to theedtimlegal significance of the foreign law
issue. For example, a United States court mapbedto accept a foreign government's description
of the economic regulation of its own nationald,the court would still be free to examine whether

23



that foreign governmental policy is sufficient adisfy the foreign sovereign compulsion defense as
a matter of United States law.

A lawyer for a private litigant can fill this voidf direct government participation through
traditional advocacy skills and analysis of simpegcedents, as well as creative use of interraltion
and comparative law research. The position amtests of the United States as a legal system are
spelled out in many sources beyond traditional comtaw precedents. Counsel will need to
examine the text and negotiating history of tresatéxecutive agreements, and the United States'
extensive participation in international organiaai. Domestic legal sources, including legislative
history, administrative regulations, and diplomaticrespondence, may also be of help.

In the federal system, proof of foreign law is gme=l by Rule 44.1 of the Federal Rules of Civil
Procedure, which permits a party to present evielenhether or not otherwise admissible, as to the
existence and meaning of foreign law. A party whends to raise an issue concerning the law of a
foreign country must give reasonable notice. Ayparay prove the existence and requirements of
foreign law by submission of foreign legal matesjahffidavits, or testimony. The court, in
determining foreign law, may consider any relevaaterial or source, whether or not submitted by a
party. The determination of foreign law is treaésdh question of law and is the subjecexfovo
review on appeal.

Knowledge of the competition laws of the foreigriio@ involved will be invaluable. This
analysis will require three levels. First, thevate agreement or practice should be examinedsfor i
legality under the domestic competition law offibieign nation. The legality of the practice withi
a foreign market can be significant confirmationrebuttal of a claim that an anticompetitive
practice in international trade is reflective ofdign national policy.

However, it is not sufficient to merely examine thgality of the practice within the foreign
home market. It will be critical to further exarainow the domestic competition law of the foreign
nation regulates anticompetitive export condudir dubstantive, mercantilistic, and jurisdictional
considerations, the treatment of anticompetitivadeet may be very different in domestic and
export contexts.

It is a serious mistake to automatically equateethistence of an export cartel with a favorable
national policy. The home nation of the export&lanay be anything from wildly enthusiastic to
overtly hostile to the idea of export cartels, @angral, or the existence of a particular cartelorfe
extreme, certain countries will formally or inforlyarequire exporters to participate in price
guantity restrictions. Other countries merely peétime existence of such cartels and are neutral
toward their operation. Other countries do notdame the existence of export cartels, but find that
their own national competition laws do not applptme export restrictions. Finally, a given export
cartel may well be illegal, or may exceed the baurfdts unlawful existence, and be subject td civi
or criminal penalties in its own country.
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It is also necessary to examine the foreign nationwn attitudes towards extraterritoriality itself.
This requires more than just the public pronourer@as to the particular matter in controversy.
Actual state practice must be examined to deterrfithe state consistently exercises, or declioes t
exercise, extraterritorial jurisdiction in areaseegbnomic regulation. The nation's sponsorship or
assent to international agreements that explioitiynplicitly endorse extraterritoriality would als
be relevant to confirm or rebut assertions of gpalecy in a litigated matter.

For example, Great Britain purports not to accempply the effects doctrine. In fact, Great
Britain has done so in both economic and other $asfmegulation. Great Britain has interpreted its
government's secrets act as barring publicatigmadfibited material anywhere in the world, and has
sought to prevent and punish publication of certaiaks outside of Great Britain. In the area of
business torts and crimes, England has assertedigiion over an attempted fraud on a life
insurance company consisting of a fake suiciddhvénWnited States. Although all conduct was
outside Great Britain, the English courts asseuaddiction since the effect of the fraud was in
Great Britain, where the insurance company issegolicy and would have been responsible for
the claim.

Even in the area of competition law, Great Brithas attempted to investigate and regulate
certain conduct by non-British firms outside of @rBritain. In Britain's lengthy attempts to preve
foreign pharmaceutical manufacturers from chargingracompetitive prices for bulk drug sales to
public agencies, Britain routinely requested elab®price and cost information from the foreign
parents of British subsidiaries. The foreign fsrfdilure to submit complete information was an
explicit basis of the decision to require drastic@reductions on the basis of the best infornmatio
available. A spirited debate ensued in the Hoi€®mmons as to the consistency of Great Britain's
own information requests and a contemporaneous tw@eBritish pharmaceutical firm forbidding
the provision of information in an American antgtunvestigation involving the pricing of a
different drug.

The most flagrant example of British extraterriddity is its adoption and use of the 1980
Protection of Trading Interests Act as a defensneasure to counteract perceived excesses in
United States jurisdictional claims. The Act geatite British government the power to prohibit and
"block" a private party's compliance with a foremjscovery request seeking information located
within Great Britain. The Act also prohibits th&@cement of awards of multiple damages in Great
Britain arising out of competition matters. ThetAather permits a British defendant in a foreign
competition case to bring an action to recover@oryion of an award in excess of actual damages.

The Actis phrased toward the protection of Gredal's trading interests around the globe, and
not merely the protection of an abstract princgdléerritorial jurisdiction. The decision to invek
the Act's "blocking" provision is discretionary,caassessed on a case-by-case basis in light of
Britain's perceived self-interest. This aspechaleuggests that the Act aims to promote Britain
economic interests, both territorial and extraterial. The ironies of the Act were not lost oe th
House of Commons, which showed concern for allegatihat the Act partook of the same vice that
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it sought to cure. Most commentators, both inWinéged States and Great Britain, have conceded
the extraterritorial effect of the Act, insofaritielates to the conduct of British subjects algghe
United Kingdom, and the ability to interfere witietawards of a United States court.

At least two commentators have asserted that a bt an implied interest in exclusively
regulating its enterprise and shielding them framg Borm of extraterritoriality. Such a view is
merely another version of the failed claim thatabdrritoriality is not consistent with internatadn
law or state practice. A general preference faskz-faire is not the same as a specific and
articulable national policy crucial to the integriaf the state and the promotion of its national
interests. Such a broad reading of national paesieyperely an endorsement of protectionism and
neo-mercantilism, which is not legitimate underldrgguage and spirit of the international trading
system.

In structuring arguments under the balancing tadtsgant also should be aware of the work of
the Organization for Economic Cooperation and Dagwelent ("OECD") and the United Nations
Conference on Trade and Development ("UNCTAD"),tthe key international bodies that have
extensively addressed competition matters. The@BCludes the principal nations with active
competition enforcement authorities. It arrangesdgular meetings and consultations among the
competition authorities of its member countriesq dvas promulgated a series of resolutions
regarding cooperation among its members in competihatters.

The OECD has also promulgated substantive GuigsloreMultinational Enterprises addressing
competitive practices. The OECD Guidelines stiaa €nterprises should refrain from adversely
affecting competition in a market by:

(2) The abuse of a dominant position including @rpetitive acquisitions,
predatory behavior, unreasonable refusals to @dmise of intellectual property
rights, and price discrimination; or

(2) Participating in or otherwise purposely stréseging the restrictive effects of
international or domestic cartels.

The OECD is also a prodigious source of reportsahdr scholarly materials on competition.
For example, the OECD has published the competdiws of its members, studies on the regulation
of export cartel practices by its members, androtbenparative works on competition law and
economic regulation.

UNCTAD has also dealt extensively with competitjpolicy. UNCTAD's membership and
interests are significantly more diverse than tHeCD, and encompass developed and lesser
developed countries, as well as market and plaenedomies. Hence, UNCTAD's agenda and
work product tends to be a compromise between ¢ampetition law and national economic
development principles. Despite these differend®&CTAD has produced a Set of Multilaterally
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Agreed Equitable Principles and Rules for the Gumtf Restrictive Business Practices, adopted by
unanimous United Nations declaration, which reprssanother source of information as to the
consensus of nations regarding competition priesipl

The UNCTAD principles state that enterprises shoedichin from practices that "limit access to
markets or otherwise unduly restrain competittwvjng or being likely to have adver se effectson
international trade. . .." The UNCTAD principles further set forth speciiactices to be avoided
including:

(1) Import and export cartels;

(2) Bid rigging;

3) Quantity, market, and customer allocations agnampetitors.

(4) Concerted refusals to deal; and

5) The abuse of a dominant position including ptieeh, anticompetitive mergers, price
discrimination, resale price maintenance in expuatkets, abuse of intellectual property
rights, tying, and certain vertical restraints astrabution.

Because foreign commerce antitrust issues arerinakty related to the international trade
practices, litigants may also find the work of General Agreement on Tariffs and Trade ("GATT")
useful in structuring arguments regarding the latan of national interests. Although few
provisions of the GATT deal directly with compaditiissues, the language of the GATT itself, the
recommendations of GATT dispute resolutions parls, interpretative and side agreements
executed by the contracting parties, and the re@ortl exchange of views in the various GATT
negotiating rounds represent the consensus ofgyaditions as to the permissible and impermissible
international trade practices.

Similarly, the work of scores of international gav@ental organizations and international non-

governmental organizations may be relevant to aedrfstates antitrust challenge to conduct in a
specific industry covered by the work of the orgations. The United Nations is the most
prominent, but by no means the sole internatiorgdmization where the United States and foreign
nations exchange views on matters that addressetdrmp policy.
The negotiating history and the actual agreememiatiog these organizations may also contain
valuable references to the strength of the UnitedeS and foreign interests involved in the
litigation. The work product of the organizatianay be further evidence of customary international
law relevant to the balancing process.

In order to make this system work, both the bemchthe bar must be the subject of an intensive
educational process. These issues must be deieysdiid incorporated into the mainstream of
commercial litigation practice to assure partiescpite representation and informed and consistent
judicial rulings.
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NOTES

1. Do the methods and considerations discussed prawvigiere workable format for courts in
deciding whether to accept jurisdiction of condocturring outside of the country? Do they
adequately respond to the concerns raised by thiightics like Maier and Roth?

2. Do these concerns matter afk¢artford Fire?

Problem 2

If you were considering the question of extrateriglity of competition law on a clean slate,
would you adopt rules of extraterritoriality? Rsilef comity? Rules of interest balancing?
Would such rules be statutory or common law in re@uWould your rules be different if you
were considering the question from the point ofwa# a lesser developed country or country in
transition from a planned or socialist economy?
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