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Section 1 of the Sherman Act provides thatelfy contract, combination in the form of
trust or otherwise, or conspiracy, in restraintratle or commerce among the several States, or
with foreign nations, is hereby declared to begdle’ A violation of Section 1 is a felony,
requiring punishment, upon conviction, by fines mmtxceed $100,000,000 for a corporation,
“or, if any other person, $1,000,000, or by impniseent not exceeding ten years, or by both said
punishments, in the discretion of the court.”

Section 2 of the Sherman Act is directed anapolies. As with Section 1, “Every
person who shall monopolize, or attempt to monagolor combine or conspire with any other
person or persons, to monopolize any part of theetior commerce among the several States, or
with foreign nations, shall be deemed guilty ofedofy, and, on conviction thereof, shall be
punished by fine not exceeding $ 10,000,000 if aa@tion, or, if any other person, $ 350,000,
or by imprisonment not exceeding three years, obdith said punishments, in the discretion of
the court.”

This chapter looks at the application and judsdnal reach of the Sherman Act to
foreign actors, as well as conduct that has takerepoutside of the United States. The first case
does not involve antitrust law, rather, is seekartewer the general question of whether one
country may have jurisdiction over a citizen of #iey country, for acts committed outside the
territory of the country seeking to exert jurisébet The court looks at what is allowed under
international law generally, Turkish laws, and agnents between the countries involved.

TheS.S. " Lotus' (Francev Turkey)
P.C.1.J., Ser. A, No. 10 (1927) 2 Hudson World GoReports 20 (1935)

By a special agreement signed at Geneva oob@ct2th, 1926, between the Governments of
the French and Turkish Republics and filed with Registry of the Court in accordance with
Article 40 of the Statute and Article 35 of the Bulof Court, on January 4th, 1927, by the
diplomatic representative at The Hague of the aliceGovernments, the latter have submitted
to the Permanent Court of International Justice ghestion of jurisdiction which has arisen
between them following upon the collision which aeed on August 2nd, 1926, between the
steamship8oz-Kourt andLotus.

According to the special agreement, the Court baketide the following questions:



(1) Has Turkey, contrary to Article 15 of t®nvention of Lausanne of July 24th,
1923, respecting conditions of residence and basiaad jurisdiction, acted in
conflict with the principles of international law and if so, what principles -- by
instituting, following the collision which occurresh August 2nd, 1926, on the
high seas between the French steabwtus and the Turkish steam@&oz-Kourt
and upon the arrival of the French steamer at @otisbple -- as well as against
the captain of the Turkish steamship -- joint crialiproceedings in pursuance of
Turkish law against M. Demons, officer of the watmh board thd_otus at the
time of the collision, in consequence of the losthe Boz-Kourt having involved
the death of eight Turkish sailors and passengers?

(2) Should the reply be in the affirmativehemt pecuniary reparation is due to M.
Demons, provided, according to the principles dérnnational law, reparation
should be made in similar cases?

On August 2nd, 1926, just before midnightp#ision occurred between the French malil
steamet_otus, proceeding to Constantinople, and the TurkishexdBoz-Kourt, between five
and six nautical miles to the north of Cape Siltitylene). TheBoz-Kourt, which was cut
in two, sank, and eight Turkish nationals who weneboard perished. After having done
everything possible to succour the shipwreckedqgrex;sof whom ten were able to be saved,
the Lotus continued on its course to Constantinople, wheaerived on August 3rd.

At the time of the collision, the officer dig watch on board thieotus was Monsieur
Demons, a French citizen, lieutenant in the merckarnvice and first officer of the ship,
whilst the movements of thBoz-Kourt were directed by its captain, Hassan Bey, who was
one of those saved from the wreck.

On August 5th, Lieutenant Demons was requdsyettie Turkish authorities to go ashore
to give evidence. The examination, the length bicW incidentally resulted in delaying the
departure of thd.otus, led to the placing under arrest of Lieutenant Desn-- without
previous notice being given to the French Counsmdeal -- and Hassan Bey, amongst
others. This arrest, which has been charactebydtie Turkish agent as arrest pending trial
(arrestation preventive), was effected in order to ensure that the crimpr@secution
instituted against the two officers, on a chargenahslaughter, by the Public Prosecutor of
Stamboul, on the complaint of the families of thetins of the collision should follow its
normal course.

The case was first heard by the Criminal CadirGtamboul on August 28th. On that
occasion, Lieutenant Demons submitted that the i$krkCourts had no jurisdiction; the
Court, however, overruled his objection. Whenphaceedings were resumed on September
11th, Lieutenant Demons demanded his release dntligi request was complied with on
September 13th, the bail being fixed at 6,000 Wirkiounds.



On September 15th, the Criminal Court delideite judgment. It sentenced Lieutenant
Demons to eighty days' imprisonment and a finenanty-two pounds, Hassan Bey being
sentenced to a slightly more severe penalty.

The violation, if any, of the principles ofte@mnational law would have consisted in the
taking of criminal proceedings against Lieutenamiidns. It is not therefore a question
relating to any particular step in these proceesliaguch as his being put to trial, his arrest,
his detention pending trial or the judgment giventlioe Criminal Court of Stamboul -- but
the very fact of the Turkish Courts exercising ¢na jurisdiction.

The prosecution was instituted because the ddgheBoz-Kourt involved the death of
eight Turkish sailors and passengers. It is cleathe first place, that this result of the
collision constitutes a factor essential for thetimtion of the criminal proceedings in
guestion; secondly, it follows from the statemenfsthe two parties that no criminal
intention has been imputed to either of the ofBasponsible for navigating the two vessels;
it is therefore a case of prosecution for involuptaanslaughter. The French Government
maintains the breaches of navigation regulatioh®f&lusively within the jurisdiction of the
state under whose flag the vessel sails; but it dud argue that a collision between two
vessels cannot also bring into operations the sarsctvhich apply to criminal law in cases
of manslaughter. The precedents cited by it afating to collision cases all assume the
possibility of criminal proceedings with a viewttee infliction of such sanctions, the dispute
being confined to the question of jurisdiction encurrent or exclusive -- which another state
might claim in this respect. As has already beeseoved, the Court has not to consider the
lawfulness of the prosecution under Turkish lawesjions of criminal law relating to the
justification of the prosecution and consequentlyhie existence of a nexus causalis between
the actions of Lieutenant Demons and the lossgiftefurkish nationals are not relevant to
the issue so far as the Court is concerned.

Article 6 of the Turkish Penal Code, Law N&570f March 1st, 1926 (Official Gazette
No. 320 of March 13th, 1926), runs as follows:

[Translation] "Any foreigner who, apart fronmet cases contemplated by Article 4,
commits an offense abroad to the prejudice of Tyrde of a Turkish subject, for which
offence Turkish law prescribes a penalty involviags of freedom for a minimum period of
not less than one year, shall be punished in aaocelwith the Turkish Penal Code provided
that he is arrested in Turkey. The penalty shaldver be reduced by one third and instead
of the death penalty, twenty years of penal sedetshall be awarded.

Nevertheless, in such cases, the prosecutiromly be instituted at the request of the
Minister of Justice or on the complaint of the neid Party.”

Even if the Court must hold that the Turkishth@rities had seen fit to base the
prosecution of Lieutenant Demons upon the abovetored Article 6, the question
submitted to the Court is not whether that artidecompatible with the principles of



international law; it is more general. The Cosrasked to state whether or not the principles
of international law prevent Turkey from institugicriminal proceedings against Lieutenant
Demons under Turkish law. Neither the conformityAdicle 6 in itself with the principles

of international law nor the application of thatide by the Turkish authorities constitutes

the point at issue; it is the very fact of the ilion of proceedings which is held by France

to be contrary to those principles.

It is Article 15 of the Convention of LausanwfeJuly 24th, 1923, respecting conditions of
residence and business and jurisdiction, whichrsefee contracting Parties to the principles
of international law as regards the delimitatiorthadir respective jurisdiction.

This clause is as follows: "Subject to thevsions of Article 16, all questions of
jurisdiction shall, as between Turkey and the otbentracting Powers, be decided in
accordance with the principles of international.law

The Court, having to consider whether theeeaany rules of international law which may
have been violated by the prosecution in pursuahdairkish law of Lieutenant Demons, is
confronted in the first place by a question of pipte which, in the written and oral
arguments of the two Parties, has proved to bandaimental one. The French Government
contends that the Turkish courts, in order to Haviediction, should be able to point to some
title to jurisdiction recognized by international in favour of Turkey. On the other hand,
the Turkish Government takes the view that Artitteallows Turkey jurisdiction whenever
such jurisdiction does not come into conflict wétlprinciple of international law.

The latter view seems to be conformity witk 8pecial agreement itself, No. 1 of which
asks the Court to say whether Turkey has actedamyrio the principles of international law
and, if so, what principles. According to the speagreement, therefore, it is not a question
of stating principles which would permit Turkey take criminal proceedings, but of
formulating the principles, if any, which might realseen violated by such proceedings.

This way of stating the question is also dexaby the very nature and existing conditions
of international law.

International law governs relations betweeadependent states. The rules of law binding
upon states therefore emanate from their own frileaw expressed in conventions or by
usages generally accepted as expressing prin@plass and established in order to regulate
the relations between these co-existing independenimunities or with a view to the
achievement of commons aims. Restrictions upon itiilependence of states cannot
therefore be presumed.

Now the first and foremost restriction impodmdinternational law upon a state is that --
failing the existence of a permissive rule to tlatcary -- it may not exercise its power in



any form in the territory of another state. InstBense jurisdiction is certainly territorial; it
cannot be exercised by a state outside its teyriexcept by virtue of a permissive rule
derived from international custom or from a conveamt

It does not, however, follow that internatibdaw prohibits a state from exercising
jurisdiction in its own territory, in respect ofyanase which relates to acts which have taken
place abroad, and in which it cannot rely on soerngssive rule of international law. Such
a view would only be tenable if international laentained a general prohibition to states to
extend the application of their laws and the jugs8dn of their courts to persons, property
and acts outside their territory, and if, as anepxion to this general prohibition, it allowed
states do so in certain specific cases. But shegitainly not the case under international law
as it stands at present. Far from laying downreege prohibition to the effect that states
may not extend the application of their laws angl jtirisdiction of their courts to persons,
property and acts outside their territory, it lemthem in this respect a wide measure of
discretion which is only limited in certain casgsgrohibitive rules; as regards other cases,
every state remains free to adopt the principleshvit regards as best and most suitable.

In these circumstances, all that can be reduif a state is that it should not overstep the
limits which international law places upon its gdiction; within these limits, its title to
exercise jurisdiction rests in its sovereignty.

It follows from the foregoing that the contiemnt of the French Government to the effect
that Turkey must in each case be able to cite @ gtiinternational law authorizing her to
exercise jurisdiction, is opposed to the generadlgepted international law to which Article
15 of the Convention of Lausanne refers. Havirgare to the terms of Article 15 and to the
construction which the Court has just placed upothis contention would apply in regard to
civil as well as to criminal cases, and would bepl@able on conditions of absolute
reciprocity as between Turkey and the other cotitrgcParties; in practice, it would
therefore in many cases result in paralyzing thgomacof the courts, owing to the
impossibility of citing a universally accepted ruda which to support the exercise of their
jurisdiction.

Nevertheless, it has to be seen whether thegding considerations really apply as
regards criminal jurisdiction or whether this juligtion is governed by a different principle;
this might be the outcome of the close connectibiclwvfor a long time existed between the
conception of supreme criminal jurisdiction andttbé a state, and also by the especial
importance of criminal jurisdiction from the poioit view of the individual.

Though it is true that in all systems of lae tprinciple of the territorial character of
criminal law is fundamental, it is equally true thal or nearly all these systems of law
extend their action to offenses committed outdigetérritory of the state which adopts them,
and they do so in ways which vary from state taestarhe territoriality of criminal law,
therefore, is not an absolute principle of inteioral law and by no means coincides with



territorial sovereignty.

This situation may be considered from two edi#ht standpoints corresponding to the
points of view respectively taken up by the partiéscording to one of these standpoints,
the principle of freedom, in virtue of which eactate may regulate its legislation at its
discretion, provided that in so doing it does notne in conflict with a restriction imposed
by international law, would also apply as regamls overning the scope of jurisdiction in
criminal cases. According to the other standpdiv,exclusively territorial character of law
relating to this domain constitutes a principle ethiexcept as otherwise expressly provided,
would, ipso facto, prevent states from extending thiminal jurisdiction of their courts
beyond their frontiers; the exceptions in questiwhich include for instance extraterritorial
jurisdiction over nationals and over crimes dirdcégainst public safety, would therefore
rest on special permissive rules forming part térimational law.

Adopting, for the purposes of the argumeng $tandpoint of the latter of these two
systems, it must be recognized that, in the absehae treaty provision, its correctness
depends upon whether there is a custom havingotice bf law establishing it. The same is
true as regards the applicability of this systenassuming it to have been recognized as
sound -- in the particular case. It follows thatien from this point of view, before
ascertaining whether there may be a rule of intevnal law expressly allowing Turkey to
prosecute a foreigner for an offense committed iny butside Turkey, it is necessary to
begin by establishing both that the system is ¥eelhded and that it is applicable in the
particular case. Now, in order to establish that Bf these points, one must, as has just been
seen, prove the existence of a principle of inteonal law restricting the discretion of states
as regards criminal legislation.

Consequently, whichever of the two systemsrilesd above be adopted, the same result
will be arrived at in this particular case; the esgity of ascertaining whether or not under
international law there is a principle which woulthve prohibited Turkey, in the
circumstances of the case before the Court, froosqmuting Lieutenant Demons. And
moreover, on either hypothesis, this must be asioed by examining precedents offering a
close analogy to the case under considerationit isronly from precedents of this nature
that the existence of a general principle applieablthe particular case may appear.

The arguments advanced by the French Govermmo#rer than those considered above,
are, in substance, the following:

(1) International law does not allow a staiedke proceedings with regard to offenses
committed by foreigners abroad, simply by reasothefnationality of the victim; and such
is the situation in the present case because tleasef must be regarded as having been
committed on board the French vessel.

As has already been observed, the charaatefesttures of the situation of fact are as
follows: There has been a collision on the higassketween two vessels flying different
flags, on one of which was one of the persons atlég be guilty of the offense, whilst the



victims were on board the other.

This being so, the Court does not think ihécessary to consider the contention that a
state cannot punish offenses committed abroad lgreigner simply by reason of the
nationality of the victim. For this contention gnklates to the case where nationality of the
victim is the only criterion on which the crimingirisdiction of the state is based. Even if
that argument were correct generally speaking d-iarregard to this the Court reserves its
opinion -- it could only be used in the presenedamternational law forbade Turkey to take
into consideration the fact that the offense preduits effects on the Turkish vessel and
consequently in a place assimilated to Turkishtteyr in which the application of Turkish
criminal law cannot be challenged, even in regardftenses committed there by foreigners.
But no such rule of international law exists. Nguaent has come to the knowledge of the
Court from which it could be deduced that statesogeize themselves to be under an
obligation towards each other only to have regarthé place where the author of the offense
happens to be at the time of the offense. Onahé&rary, it is certain that the courts of many
countries, even of countries which have given tkeminal legislation a strictly territorial
character, interpret criminal law in the sense tbf¢nses, the authors of which at the
moment of commission are in the territory of anotate, are nevertheless to be regarded as
having been committed in the national territorypmie of the national territory, if one of the
constituent elements of the offense, and more edpeis effects, have taken place there.
French courts have, in regard to a variety of sibug, given decisions sanctioning this way
of interpreting the territorial principle. Agaithe Court does not know of any cases in which
governments have protested against the fact teatrtminal law of some country contained
a rule to this effect or that the courts of a coprbnstrued their criminal law in this sense.
Consequently, once it is admitted that the effe€the offense were produced on the Turkish
vessel, it becomes impossible to hold that theeerigle of international law which prohibits
Turkey from prosecuting Lieutenant Demons becauséhe fact that the author of the
offense was on board the French ship. Since, asaltaady been observed, the special
agreement does not deal with the provision of ®irkaw under which the prosecution was
instituted, but only with the question whether gresecution should be regarded as contrary
to the principles of international law, there ismeason preventing the Court from confining
itself to observing that, in this case, a prosecutnay also be justified from the point of
view of the so-called territorial principle.

It has been sought to argue that the offehseanslaughter cannot be localized at the spot
where the mortal effect is felt; for the effechist intentional and it cannot be said that there
is, in the mind of the delinquent, any culpablesmitdirected towards the territory where the
mortal effect is produced. In reply to this argunng might be observed that the effect is a
factor of outstanding importance in offenses sushnaanslaughter, which are punished
precisely in consideration of their effects rathlean of the subjective intention of the
delinquent. But the Court does not feel calledrufmoconsider this question, which is one of
interpretation of Turkish criminal law. It will $iice to observe that no argument has been
put forward and nothing has been found from whicwould follow that international law



has established a rule imposing on states thismgauf the conception of the offense of
manslaughter.

The offense for which Lieutenant Demons appeaflsate@ been prosecuted was -- an act
-- of negligence or imprudence -- having its origimboard thd.otus, whilst its effects made
themselves felt on board thBoz-Kourt. These two elements are, legally, entirely
inseparable, so much so that their separation rsrttle offense non-existent. Neither the
exclusive jurisdiction of either state, nor the iteions of the jurisdiction of each to the
occurrences which took place on the respectivesshipuld appeal calculated to satisfy the
requirements of justice and effectively to protdat interests of the two states. It is only
natural that each should be able to exercise jotisd and to do so in respect of the incident
as awhole. It is therefore a case of concurramgdiction.

The Court having arrived at the conclusiont tihe arguments advanced by the French
Government either are irrelevant to the issue onaloestablish the existence of a principle
of international law precluding Turkey from insting the prosecution which was in fact
brought against Lieutenant Demons, observes thdhenfulfilment of its task of itself
ascertaining what the international law is, it has confined itself to a consideration of the
arguments put forward, but has included in itsaed®es all precedents, teachings and fact to
which it had access and which might possibly haseealed the existence of one of the
principles of international law contemplated in tmecial agreement. The result of these
researches has not been to establish the exisbé@eg/ such principle. It must therefore be
held that there is no principle of international]awithin the meaning of Article 15 of the
Convention of Lausanne of July 24th, 1923, whichcprdes the institution of the criminal
proceedings under consideration. Consequentlykelrby instituting, in virtue of the
discretion which international law leaves to eveoyereign state, the criminal proceedings
in gquestion, has not, in the absence of such miesj acted in a manner contrary to the
principles of international law within the meaniofthe special agreement.

NOTES

1. The six dissenting judges declared that intésnat law does not permit assertion of
jurisdiction based solely upon the nationality loé tvictim of the crime. Judges Loder
and Weiss felt that territorial jurisdiction wasnlted to the place where the actor was.
Any jurisdiction based upon the place where a criades effect is only fictional, and
should, at the most, be applicable only in casmtentional crimes. Judge Finlay said
that as to ships, which are not territory, thereusth be no jurisdiction based upon the
place of effect of the crime. Judges Altamira, &qgdand Weiss stated that by a
customary rule of international law only the statéhe flag had jurisdiction over ships.
Judges Loder and Weiss argued that the Turkishrythafoconnexite' could not amplify



Turkey's jurisdiction under international law. ged Altamira, Loder, Nyholm, and,
apparently, Weiss believed that the court was wiiangaying that a prohibition against
the exercise of jurisdiction must be proved. ladiethey urged that the state asserting
jurisdiction must prove that international law pé&ssuch jurisdiction.

2. Many of the questions raised by this case stiimolarge in cases involving
international antitrust issues today. Which is there desirable viewpoint proffered by
Turkey and France: (a) legislate as you will regagdjurisdiction, as long as the
legislation does not violate international law (loy there is no extraterritorial jurisdiction
without express agreement between or amongst d¢esingxcept over nationals acting
abroad, or over crimes directed against publiccy@li

3. The court initially dismisses as irrelevant Fraacargument that international law
does not allow a state to have jurisdiction overoffiense which is committed by a
foreigner abroad. Yet, in this case, it was nabugin to grant jurisdiction solely to
Turkey that the effects of the offense were felini the territory of Turkey. The court
used this separation of elements of the offensmfjion of intent, and location of effect)
to grant concurrent rather than exclusive jurisdict Does the granting of jurisdiction to
both Turkey and France solve the court’s probleth Wie separation of elements?

Restatement (Second) of Foreign Relations American Law Institute (1962)

§ 18. Jurisdiction to Prescribe with Respect to Effect within Territory

A state has jurisdiction to prescribe a rule of lattaching legal consequences to
conduct that occurs outside its territory and cawaseeffect within its territoryf either:

(a) the conduct and its effect are generabpgnized as constitutional elements of a
crime or tort under the law of states that haveeeably developed legal systems, or

(b) (i) the conduct and its effect are constitt elements of activity to which the rule
applies; (ii) _the effect within the territory is lsstantiaj (iii) it occurs as a direct and
foreseeable result of the conduct outside thetdeyriand (iv) the rule is not inconsistent
with the principles of justice generally recognizeg states that have reasonably
developed legal systems.

* * * *

[llustration No. 6

X operates a refinery in state A near the bordistaie B that emits fumes generally
known to be injurious to plant life. The fumes pedl the air in B, and Y's trees in B stop
bearing fruit as a result, B has jurisdiction tegaribe a civil remedy for damages.



§40. Limitationson Exercise of Enforcement Jurisdiction

Where two states have jurisdiction to prdscand enforce rules of law and the rules
they may prescribe require inconsistent conducinupe part of a person each state is
required by international law to consider, in gdaith, moderating the exercise of its
enforcement jurisdiction, in the light of such fast as

(a) vital national interests of each of thetes,

(b) the extent and the nature of the hardshgt inconsistent enforcement actions
would impose upon the person,

(c) the extent to which the required condadbitake place in the territory of the other
state,

(d) the nationality of the person, and

(e) the extent to which enforcement by actaineither state can reasonably be
expected to achieve compliance with the rule presdrby that state.

United Statesv. Aluminum Co. of America, 148 F.2d 416 (2d Cir. 1945)

[Alcoa created a new corporate entity called “ltedi’ to take over most of Alcoa’s
properties located outside the United States. Desm overlap of officers between Alcoa
and Limited the Court found insufficient evidenag hold Alcoa liable for Limited’s
participation in an international bauxite carteheTcourt also held that there was insufficient
evidence that Alcoa directly participated in thenfation and operation of the cartel.]

*kkk

Whether 'Limited' itself violated that sectidepends upon the character of the 'Alliance.’
It was a Swiss corporation, created in pursuancanogreement entered into on July 3,
1931, the signatories to which were a French cattpor, two German, one Swiss, a British,
and 'Limited." The original agreement, or 'carigigvided for the formation of a corporation
in Switzerland which should issue shares, to bertalp by the signatories. This corporation
was from time to time to fix a quota of productifam each share, and each shareholder was
to be limited to the quantity measured by the nunabeshares it held, but was free to sell at
any price it chose. The corporation fixed a pesery year at which it would take off any
shareholder's hands any part of its quota whichditnot sell. No shareholder was to 'buy,
borrow, fabricate or sell' aluminum produced by @re not a shareholder except with the
consent of the board of governors, but that musbadunreasonably withheld." Nothing was
said as to whether the arrangement extended ts salthe United States; but Article X,
known as the 'Conversion Clause,' provided thatsdrayeholder might exceed his quota to
the extent that he converted into aluminum in tinétedl States or Canada any ores delivered
to him in either of those countries by personsaséd in the United States. This was
confessedly put in to allow 'Limited' to receiveukdie or alumina from ‘Alcoa,’ to smelt it
into aluminum and to deliver the aluminum to 'AlcoBdward K. Davis gave as an
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explanation of this that 'Limited' needed some gutidn against 'Alcoa’s' possible refusal to
convey Alcoa Power Company, which 'Alcoa’ had neagually bound itself to transfer.
Although in 1931 'Alcoa’ had all the producing aapawhich it seemed likely to need (and
so the event proved, for the clause was never edpkDavis said that he did not know
whether in the future the demand might not outhat tapacity, and whether 'Alcoa’ might
not therefore be tempted to hold onto the Lowerddgwyment, unless 'Limited’ would smelt
its alumina. That does indeed seem a somewhaté¢add reason; but on the other hand it is
hard to suppose that 'Alcoa’ really feared thabiild not meet its future needs and meant to
lean upon 'Limited.' The incident may be thoughttawe a bearing on 'Alcoa’s' implication in
the 'Alliance’; but its only substantial importanse far as we can see, is as showing whether
the 1931 agreement was intended to cover the UrStates. That question arose very
shortly after the agreement was made, and EdwaifdibKis took the position that the United
States was included, relying upon absence of acgpton in the general language. His
interpretation would seem to have been plainlytriglot only for the reason he gave, but
because otherwise there would have been no occamitime 'Conversion Clause.' However,
the other shareholders overruled him, and until619&en the new arrangement was made,
imports into the United States were not includedhi& quotas. The issue turned out to be
unimportant anyway, for the annual average of ingpaoluring the five years was in the
neighborhood of only fifteen million pounds.

The agreement of 1936 abandoned the systemawminditional quotas, and substituted a
system of royalties. Each shareholder was to laafweed free quota for every share it held,
but as its production exceeded the sum of its @udtawas to pay a royalty, graduated
progressively in proportion to the excess; anddahegalties the 'Alliance’ divided among the
shareholders in proportion to their shares. Thie@ment- unlike the first- did not contain
an express promise that the 'Alliance’ would buy andisposed of stocks at a fixed price,
although perhaps Section 3 of Subdivision A, oft Kamay have impliedly recognized such
an obligation. Probably, during the two years imch the shareholders operated under this
agreement, that question did not arise for the dem@r aluminum was very active.
Nevertheless, we understand from 'Limited's’ andwean interrogatory that the last price
fixed under the agreement of 1931 was understoodeneain in force. Although this
agreement, like its predecessor, was silent asnfiiits into the United States, when that
guestion arose during its preparation, as it didha shareholders agreed that such imports
should be included in the quotas. The German caomapavere exempted from royalties- for
obvious reasons- and that, it would seem, for pralcpurposes put them out of the 'cartel’
for the future, for it was scarcely possible th&erman producer would be unable to dispose
of all its production, at least within any futurerpd that would be provided for. The
shareholders continued this agreement unchangeldthmtend of March, 1938, by which
time it had become plain that, at least for theetibeing, it was no longer of service to
anyone. Nothing was, however, done to end itpalghh the German shareholders of course
became enemies of the French, British and Canahareholders in 1939. The 'Alliance’
itself has apparently never been dissolved; andeddt appeared on the 'Proclaimed List of
Blocked Nationals' of September 13, 1944.
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Did either the agreement of 1931 or that @g6L9iolate Section 1 of the Act? The answer
does not depend upon whether we shall recognizesasirce of liability a liability imposed
by another state. On the contrary we are conceonddwith whether Congress chose to
attach liability to the conduct outside the Unit8thtes of persons not in allegiance to it.
That being so, the only question open is whethergBass intended to impose the liability,
and whether our own Constitution permitted it tosdo as a court of the United States, we
cannot look beyond our own law. Nevertheless, Guie true that we are not to read general
words, such as those in this Act, without regardhe limitations customarily observed by
nations upon the exercise of their powers; limitasgi which generally correspond to those
fixed by the 'Conflict of Laws." We should not inipuo Congress an intent to punish all
whom its courts can catch, for conduct which hagsemsequences within the United States.
American Banana Co. v. United Fruit Co., 213 U4&/,3857. On the other hand, it is settled
law- as 'Limited’ itself agrees- that any state rimagose liabilities, even upon persons not
within its allegiance, for conduct outside its benslthat has consequences within its borders
which the state reprehends; and these liabilitibercstates will ordinarily recognize. It may
be argued that this Act extends further. Two $ibums are possible. There may be
agreements made beyond our borders not intendaffieict imports, which do affect them, or
which affect exports. Almost any limitation of teapply of goods in Europe, for example,
or in South America, may have repercussions inlthiged States if there is trade between
the two. Yet when one considers the internaticoahplications likely to arise from an effort
in this country to treat such agreements as unlavtfus safe to assume that Congress
certainly did not intend the Act to cover them. cBlagreements may on the other hand
intend to include imports into the United States] get it may appear that they had no effect
upon them. That situation might be thought to wathin the doctrine that intent may be a
substitute for performance in the case of a cohtremle within the United States; or it might
be thought to fall within the doctrine that a statshould not be interpreted to cover acts
abroad which have no consequence here. We shatthomse between these alternatives;
but for argument we shall assume that the Act dusscover agreements, even though
intended to affect imports or exports, unless édggmance is shown actually to have had
some effect upon them. Where both conditions atesfeed, the situation certainly falls
within such decisions as United States v. Pacifidréic R. & Navigation Co., 228 U.S. 87,
Thomsen v. Cayser, 243 U.S. 66 and United Stat&ssal Sales Corporation, 274 U.S. 268.
It is true that in those cases the persons hdbdelinad sent agents into the United States to
perform part of the agreement; but an agent is Imere animate means of executing his
principal's purposes, and, for the purposes ofdage, he does not differ from an inanimate
means; besides, only human agents can import dindgs.

Both agreements would clearly have been uniawfad they been made within the
United States; and it follows from what we havet js&id that both were unlawful, though
made abroad, if they were intended to affect ingpp@nd did affect them. Since the
shareholders almost at once agreed that the agn¢ein&931 should not cover imports, we
may ignore it and confine our discussion to thal ®86: indeed that we should have to do
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anyway, since it superseded the earlier agreem@imie judge found that it was not the

purpose of the agreement to 'suppress or restraiexportation of aluminum to the United

States for sale in competition with 'Alcoa.' By ttvee understand that he meant that the
agreement was not specifically directed to 'Alcbacause it only applied generally to the
production of the shareholders. If he meant thatvas not expected that the general
restriction upon production would have an effecomupmports, we cannot agree, for the
change made in 1936 was deliberate and was expressle to accomplish just that. It

would have been an idle gesture, unless the shideschad supposed that it would, or at
least might, have that effect. The first of theditions which we mentioned was therefore
satisfied; the intent was to set up a quota sy$tenmports.

The judge also found that the 1936 agreemienhat ‘'materially affect the * * * foreign
trade or commerce of the United States'; apparéettpuse the imported ingot was greater in
1936 and 1937 than in earlier years. We cannapdbis finding, based as it was upon the
fact that, in 1936, 1937 and the first quarter @88, the gross imports of ingot increased. It
by no means follows from such an increase thaatireement did not restrict imports; and
incidentally it so happens that in those years sofdrence as is possible at all, leads to the
opposite conclusion. It is true that the averagearts- including 'Alcoa's'- for the years
1932-1935 inclusive were about 15 million poundhs] that for 1936, 1937 and one-fourth of
1938 they were about 33 million pounds; but theraye domestic ingot manufacture in the
first period was about 96 million and in the secadut 262 million; so that the proportion
of imports to domestic ingot was about 15.6 pett éenthe first period and about 12.6 per
cent for the second. We do not mean to infer ftbis that the quota system of 1936 did in
fact restrain imports, as these figures might ssfgjgaut we do mean that nothing is to be
inferred from the gross increase of imports. Wallstispose of the matter therefore upon
the assumption that, although the shareholderadetgto restrict imports, it does not appear
whether in fact they did so. Upon our hypothesis ghaintiff would therefore fail, if it
carried the burden of proof upon this issue as wtbars. We think, however, that, after the
intent to affect imports was proved, the burdeprafof shifted to ‘'Limited." In the first place
a depressant upon production which applies geyemadly be assumed, certeris paribus, to
distribute its effect evenly upon all markets. Agawhen the parties took the trouble
specifically to make the depressant apply to argivearket, there is reason to suppose that
they expected that it would have some effect, wihiictould have only by lessening what
would otherwise have been imported. If the mothey introduced was over-balanced in all
instances by motives which induced the shareholdemnport, if the United States market
became so attractive that the royalties did nontatiall and their expectations were in fact
defeated, they to whom the facts were more acdessian to the plaintiff ought to prove it,
for a prima facie case had been made. Moreovere tkean especial propriety in demanding
this of 'Limited," because it was ‘Limited" whiclnopgured the inclusion in the agreement of
1936 of imports in the quotas.

*kkk
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NOTES

1. How does thélcoa Court’s test for jurisdiction differ from the fimty in SS. Lotus?
How do we reconcile the lack of intent 8S. Lotus with the requirement for intent in
Alcoa? What appears to be more important toAlwea Court, intent or effect?

2. The Second Circuit was the court of last resothe@Alcoa case. A 1944 amendment
to 15 U.S.C.A. § 29 provides for direct appealite U.S. Supreme Court from a District
Court judgment in civil actions brought under theeBnan Act, when “immediate
consideration of the appeal by the Supreme Cowt general public importance in the
administration of justice.” The Government appédadtethe Court under the amendment
in 1942. The appeal resulted in postponement, cas fJustices had disqualified
themselves from participating in the decision iis tase. The Court was unable to make
a final disposition of the appeal because of thgeabe of a quorum of six Justices as
prescribed by 28 U.S.C.A. § 321. Proceedings wastponed until such time as a
quorum of Justices was qualified to hear the appeal

One of the options available to the Court under1S.0.A. 8§ 29 is to transfer the appeal
to the Court of Appeals. In 1944 there still wa$ a quorum of six justices qualified to
hear the appeal and the Court transferred the hfipba heard by the Second Circuit.

3. For more orAlcoa, Spencer Weber WalleFhe Sory of Alcoa: The Enduring
Questions of Market Power, Conduct, and Remedy in Monopolization Cases in
ANTITRUST STORIES (2007).

Timberlane Lumber Co. v. Bank of America, 549 F.2d 597 (9th Cir. 1976)(as amended on
denial of rehearing and rehearing en banc, Mard®37)

Four separate actions, arising from the samessef events, were dismissed by the same
district court and are consolidated here on appeBhe principal action is Timberlane
Lumber Co. v. Bank of America (Timberlane actioa), antitrust suit alleging violations of
sections 1 and 2 of the Sherman Act (15 U.S.C.,88 and the Wilson Tariff Act (15 U.S.C.

§ 8). This action raises important questions coring the application of American antitrust
laws to activities in another country, includingians of foreign government officials. The
district court dismissed the Timberlane action urtle act of state doctrine and for lack of
subject matter jurisdiction. The other three angediity tort suits brought by employees of
one of the Timberlane plaintiffs for individual urjes allegedly suffered in the course of the
extended anti-Timberlane drama. Having dismissedTimberlane action, the district court
dismissed these three suits on the ground of faramconveniens. We vacate the dismissals
of all four actions and remand.
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|. The Timberlane Action

The basic allegation of the Timberlane plafatis that officials of the Bank of America
and others located in both the United States antlbi@s conspired to prevent Timberlane,
through its Honduras subsidiaries, from milling hen in Honduras and exporting it to the
United States, thus maintaining control of the Hmad lumber export business in the hands
of a few select individuals financed and controllgdthe Bank. The intent and result of the
conspiracy, they contend, was to interfere withdkportation to the United States, including
Puerto Rico, of Honduran lumber for sale or useeth®y the plaintiffs, thus directly and
substantially affecting the foreign commerce of theted States.

*kkk

Facts as Alleged

The conspiracy sketched by Timberlane actugtyted before the plaintiffs entered the
scene. The Lima family operated a lumber mill ionduras, competing with Lamas and
Casanova, in both of which the Bank had signifidardncial interests. The Lima enterprise
was also indebted to the Bank. By 1971, howeverLtma business was in financial trouble.
Timberlane alleges that driving Lima under was finst step in the conspiracy which
eventually crippled Timberlane's efforts, but thetigulars do not matter for this appeal.
What does matter is that various interests in thealLassets, including its milling plant,
passed to Lima's creditors: Casanova, the Bankttendroup of Lima employees who had
not been paid the wages and severance pay due tbecer Honduran law, the employees'
claim had priority.

Enter Timberlane, with a long history in thenler business, in search of alternative
sources of lumber for delivery to its distributisgstem on the East Coast of the United
States. After study, it decided to try Honduras189v1, Danli was formed, tracts of forest
land were acquired, plans for a modern log proogsglant prepared, and equipment
purchased and assembled for shipment from the drfégates to Danli in Honduras.
Timberlane became aware that the Lima plant mighalailable and began negotiating for
its acquisition. Maya was formed, purchased theaLeamployees' interest in the machinery
and equipment in January 1972, despite oppositiom fthe conspirators, and re-activated
the Lima mill.

Realizing that they were faced with betterHfioed and more-vigorous competition from
Timberlane and its Honduran subsidiaries, the akfiets and others extended the anti-Lima
conspiracy to disrupt Timberlane's efforts. Themany weapons employed by the
conspirators were the claim still held by the Bankthe remaining assets of the Lima
enterprise under the all-inclusive mortgage Limd bhaen forced to sign and another claim
held by Casanova. Maya made a substantial cashfofféhe Bank's interest in an effort to
clear its title, but the Bank refused to sell. téasl, the Bank surreptitiously conveyed the
mortgage to Casanova for questionable considerafiasanova paying nothing and agreeing
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only to pay the Bank a portion of what it collectéfhsanova immediately assigned the
Bank's claim and its own on similar terms to Cansinaho promptly set out to disrupt the
Timberlane operation.

Caminals is characterized as the "front marthacampaign to drive Timberlane out of
Honduras, with the Bank and other defendants ingndnd carrying responsibility for his
actions. Having acquired the claims of CasanovataadBank, Caminals went to court to
enforce them, ignoring throughout Timberlane's rsffi® purchase or settle them. Under the
laws of Honduras, an "embargo” on property is arteordered attachment, registered with
the Public Registry, which precludes the sale ddt throperty without a court order.
Honduran law provides, upon embargo, that the cappoint a judicial officer, called an
“interventor” to ensure against any diminution Ire tvalue of the property. In order to
paralyze the Timberlane operation, Caminals obthembargoes against Maya and Danli.
Acting through the interventor, since accused dafdpen the payroll of the Bank, guards and
troops were used to cripple and, for a time, cobepleshut down Timberlane's milling
operation. The harassment took other forms as wedliconspirators caused the manager of
Timberlane's Honduras operations, Gordon Sloan tSntiv be falsely arrested and
imprisoned and were responsible for the publicabbrseveral defamatory articles about
Timberlane in the Honduran press.

As a result of the conspiracy, Timberlane's plaint claimed damages then estimated in
excess of $5,000,000. Plaintiffs also allege thate has been a direct and substantial effect
on United States foreign commerce, and that def#gsdatended the results of the
conspiracy, including the impact on United Stat@simerce.

*kkk

Extraterritorial Reach of the United States Anstruaws

There is no doubt that American antitrust lagxdend over some conduct in other
nations' There was language in the first Supreme Court tageint, American Banana
Co. v. United Fruit Co., 213 U.S. 347 (1909), aagiiloubt on the extension of the Sherman
Act to acts outside United States territory. Bubsequent cases have limited American

12 The subject of extraterritorial jurisdiction of Anean antitrust laws is one about which there hesnba
great deal of discussion. The commentaries citedignopinion represent only a fraction of thosscdssing the
subject. Worthy of special comment are K. Brewsatitrust and American Business Abroad (1958), #nd
Fugate, Foreign Commerce and the Antitrust Lawse@dL973). There has, however, been much lesmadtti
actual litigation, jurisdiction has not often bdennd lacking. Up to May 1973, the Department cdtibe filed
some 248 foreign trade antitrust cases; not oneleggor want of jurisdiction over the activitietaimed to
violate the law. W. Fugate, Foreign Commerce arad Ahtitrust Laws, App. B. at 498 (2d ed. 1973)eTh
instant case is, of course, a private action, bported dismissals of such cases also appear itafrequent.
The only case lost on appeal on this ground wasrfsare Banana Co. v. United Fruit Co., 213 U.S. 2 S.
Ct. 511, 53 L. Ed. 826 (1909), a decision whickoiday considered largely obsolete. Rahl, Foreigm@erce
Jurisdiction of the American Antitrust Laws, 43 Anist L.J. 521 (1974).
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Banana to its particular facts, and the Sherman-Amstd with it other antitrust laws - has
been applied to extraterritorial conduct. See,, €gntinental Ore Co. v. Union Carbide &
Carbon Corp., 370 U.S. 690 (1962); United StateSisal Sales Corp., 274 U.S. 268 (1927);
United States v. Aluminum Co. of America, 148 F4£16, (2d Cir. 1945) (the "Alcoa"
case)... The act may encompass the foreign activfiediens as well as American citizens.
Alcoa, supra.

That American law covers some conduct beyorslrthtion's borders does not mean that
it embraces all, however. Extraterritorial applicatis understandably a matter of concern
for the other countries involved. Those nationsehasmetimes resented and protested, as
excessive intrusions into their own spheres, bess@rtions of authority by American courts.
Our courts have recognized this concern and havémas, responded to it, even if not
always enough to satisfy all the foreign critias.any event, it is evident that at some point
the interests of the United States are too weakitam€breign harmony incentive for restraint
too strong to justify an extraterritorial assertafrjurisdiction.

What that point is or how it is determined & defined by international law. Nor does
the Sherman Act limit itself. In the domestic ighe Sherman Act extends to the full reach
of the commerce power. To define it somewhat moodastly in the foreign commerce area
courts have generally, and logically, fallen backaonarrower construction of congressional
intent, such as expressed in Judge Learned Hafietgeml opinion in Alcoa, 148 F.2d at
443:

[T]he only question open is whether Congredenided to impose the liability and
whether our own Constitution permitted it to do @s:a court of the United States we cannot
look beyond our own law. Nevertheless, it is gtiitee that we are not to read general words,
such as those in this Act, without regard to thathtions customarily observed by nations
upon the exercise of their powers; limitations vhgenerally correspond to those fixed by
the "Conflict of Laws." We should not impute to @oess an intent to punish all whom its
courts can catch, for conduct which has no consemsewithin the United States.

It is the effect on American foreign commercdich is usually cited to support
extraterritorial jurisdiction. Alcoa set the courséhen Judge Hand declared, id.:

[1]t is settled law . . . that any state maypose liabilities, even upon persons not
within its allegiance, for conduct outside its bensl that has consequences within its
borders which the state reprehends; and thesditledbiother states will ordinarily
recognize...

Despite its description as "settled law," Alcoaseation has been roundly disputed by many
foreign commentators as being in conflict with migional law, comity, and good
judgment... Nonetheless, American courts have firmly concludbdt there is some
extraterritorial jurisdiction under the Sherman Act
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Even among American courts and commentatomsebher, there is no consensus on how
far the jurisdiction should extend. The districtudohere concluded that a "direct and
substantial effect” on United States foreign conumewas a prerequisite, without stating
whether other factors were relevant or considered. same formula was employed, to some
extent, by the district courts in the Swiss Watake; 1963 Trade Cases 70,600, in United
States v. R. P. Oldham Co., 152 F. Supp. 818, B2R.Cal.1957), and in General Electric,
82 F. Supp. at 891. It has been identified andeated by several commentators.

Other courts have used different expressiooweker. See, e.g., Thomsen v. Cayser, 243
U.S. 66 (1917) ("the combination affected the fgnecommerce of this country"); Alcoa,
148 F.2d at 444 ("intended to affect imports angoets [and] . . . is shown actually to have
had some effect on them"); United States v. Imp&itemical Industries, Ltd., 100 F. Supp.
504, 592 (S.D.N.Y.1951) ("a conspiracy . . . whaffects American commerce"); United
States v. Timken Roller Bearing Co., 83 F. Suppt, 209 (N.D.Ohio 1949), modified and
affirmed, 341 U.S. 593 (1951) ("a direct and influmg effect on trade").

Different standards have been urged by othenntentators. Julian von Kalinowski
advocates a "direct or substantial" effect tesiny"effect that is not both insubstantial and
indirect" should support jurisdiction - a view thats adopted by the district court in
Occidental Petroleum v. Buttes Gas & Oil Co., 331SHpp. 92, 102-03 (C.D.Cal. 1971),
affrmed on other grounds, 461 F.2d 1261 (9th Ciért. denied, 409 U.S. 950 (1972).
James Rahl turns away from a flat requirement fefces by concluding that the Sherman Act
should reach a restraint either "(1) if it occurghe course of foreign commerce, or (2) if it
substantially affects either foreign or interstatemmerce." Rahl, Foreign Commerce
Jurisdiction of the American Antitrust Laws, 43 Anist L.J. 521, 523 (1974). In essence, as
Dean Rahl observes, "there is no agreed black-letle articulating the Sherman Act's
commerce coverage" in the international context. Id

Few cases have discussed the nature of thet edgquired for jurisdiction, perhaps
because most of the litigated cases have involedatively obvious offenses and rather
significant and apparent effects on competitiorhimitthe United States. It is probably in
part because the standard has not often been putet test that it seems so poorly defined.
William Fugate, who has identified the "direct asgbstantial® standard as the rule, has
described the meaning of that phrase as being€'dqubad.” What the threshold of
significance is, however, has not been identifiddor is it quite clear what the "direct-
indirect" distinction is supposed to mean. It niigfell be, as was said in the context of
transnational securities regulation:

Although courts have spoken in terms of Restatement and of congressional policy,
findings that an American effect was direct, subissh and foreseeable, or within the
scope of congressional intent, have little indean@nalytic significance. Instead, cases
appear to turn on a reconciliation of American &mekign interests in regulating their
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respective economies and business affairs.

Implicit in that observation, as it is in sealeof the cases and commentaries employing
the "effects"” test, is the suggestion that facttter than simply the effect on the United
States are weighed, and rightly so. As former AgrGeneral (then Professor) Katzenbach
observed, the effect on American commerce is nottself, sufficient information on which
to base a decision that the United States is thiemarimarily interested in the activity
causing the effect. "Anything that affects the exad trade and commerce of the United
States also affects the trade and commerce of othgons, and may have far greater
consequences for others than for the United Staketzenbach, Conflicts on an Unruly
Horse, 65 Yale L.J. 1087, 1150 (1956).

The effects test by itself is incomplete beeaitigails to consider other nation's interests.
Nor does it expressly take into account the futlire of the relationship between the actors
and this country. Whether the alleged offendernsAmerican citizen, for instance, may
make a big difference; applying American laws to&kiman citizens raises fewer problems
than application to foreigners. As was observeRaugific Seafarers, Inc. v. Pacific Far East
Line, Inc., 404 F.2d 804, 815 (1968), cert. den848 U.S. 1093 (1969):

If . . . [American antitrust] policy cannottexd to the full sweep of American
foreign commerce because of the international cmapbns involved, then surely the
test which determines whether United States laapjgicable must focus on the nexus
between the parties and their practices and theéedrfstates, not on the mechanical
circumstances of effect on commodity exports orang

American courts have, in fact, often displage@gard for comity and the prerogatives of
other nations and considered their interests asasalther parts of the factual circumstances,
. even when professing to apply an effects tesh. sdme degree, the requirement for a
"substantial” effect may silently incorporate thesalditional considerations, with
"substantial” as a flexible standard that variethvagther factors. The intent requirement
suggested by Alcoa, 148 F.2d at 443-44, is one phkaof an attempt to broaden the court's
perspective, as is drawing a distinction betweereAran citizens and non-citizens.

The failure to articulate these other eleméntddition to the standard effects analysis is
costly, however, for it is more likely that theyllbe overlooked or slighted in interpreting
past decisions and reaching new ones. Placing esigpba the qualification that effects be
"substantial” is also risky, for the term has a nie@ in the interstate antitrust context which
does not encompass all the factors relevant téotleggn trade case.

Indeed, that "substantial effects” elementintérstate antitrust analysis may well be
responsible for the use of an effects test forifpr&eommerce. The Sherman Act reaches
restraints directly intended to limit the flow oftérstate trade or whose sole impact is on
interstate commerce, but it also reaches "wholballdusiness restraints" if the particular
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restraint "substantially and adversely affectsrstege commerce." Such a test is necessary
in the interstate context to separate the resgravhich fall within the federal ambit under the
interstate commerce clause from those which, aglpuntrastate burdens, remain the
province of the states. Since, however, no comparabnstitutional problem exists in
defining the scope of congressional power to ragui@reign commerce, it may be unwise
blindly to apply the "substantiality” test to th@arnational setting. Only respect for the role
of the executive and for international notions ofmaty and fairness limit that constitutional
grant.

A tripartite analysis seems to be indicated.agknowledged above, the antitrust laws
require in the first instance that there be sonfecef- actual or intended - on American
foreign commerce before the federal courts maytitegiely exercise subject matter
jurisdiction under those statutes. Second, a gresitowing of burden or restraint may be
necessary to demonstrate that the effect is seffilyi large to present a cognizable injury to
the plaintiffs and, therefore, a civil violation a@he antitrust lawsThird, there is the
additional question which is unique to the inteimadl setting of whether the interests of,
and links to, the United States - including the miagle of the effect on American foreign
commerce - are sufficiently strong, vis-a-vis tho$®ther nations, to justify an assertion of
extraterritorial authority.

It is this final issue which is both obscurgdumdue reliance on the "substantiality” test
and complicated to resolve. An effect on Unitedé&aommerce, although necessary to the
exercise of jurisdiction under the antitrust lavgsalone not a sufficient basis on which to
determine whether American authority should be résdein a given case as a matter of
international comity and fairness. In some cades application of the direct and substantial
test in the international context might open therdimo widely by sanctioning jurisdiction
over an action when these considerations woulctatdidismissal. At other times, it may fail
in the other direction, dismissing a case for whadmity and fairness do not require
forbearance, thus closing the jurisdictional daar tightly - for the Sherman Act does reach
some restraints which do not have both a direct smostantial effect on the foreign
commerce of the United States. A more comprehensuiry is necessary. We believe that
the field of conflict of laws presents the propppeach, as was suggested, if not specifically
employed, in Alcoa in expressing the basic limitaton application of American laws:

[W]e are not to read general words, such asetho this Act, without regard to the
limitations customarily observed by nations upore thxercise of their powers;
limitations which generally correspond to thoseéfy the "Conflict of Laws."

148 F.2d at 443. The same idea is reflected indRasent (Second) of Foreign Relations
Law of The United States @ 40:

Where two states have jurisdiction to prescriimd enforce rules of law and the rules
they may prescribe require inconsistent conductnughe part of a person, each state is
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required by international law to consider, in gofagth, moderating the exercise of its
enforcement jurisdiction . .2,

The act of state doctrine discussed earlier detrates that the judiciary is sometimes
cognizant of the possible foreign implications t& action. Similar awareness should be
extended to the general problems of extraterriibyiaSuch acuity is especially required in
private suits, like this one, for in these casesdhs no opportunity for the executive branch
to weigh the foreign relations impact, nor anyestagnt implicit in the filing of the suit that
that consideration has been out-weighed.

What we prefer is an evaluation and balancindghefrelevant considerations in each case
- in the words of Kingman Brewster, a "jurisdictédrrule of reason.” Balancing of the
foreign interests involved was the approach takethb Supreme Court in Continental Ore
Co. v. Union Carbide & Carbon Corp., 370 U.S. 69962),

27 This section was obviously fashioned with tradeutagpon problems in mind, for all five illustratisn

presented in the comment to this section involvehstegulation. It also indicates that "jurisdictth
forbearance in the international setting is mogei@stion of comity and fairness than one of natippoaver.

where the involvement of the Canadian governmenhénalleged monopolization was held
not to require dismissal. The Court stressed ttherte was no indication that the Canadian
authorities approved or would have approved of m@nopolization, meaning that the
Canadian interest, if any, was slight and was oigiwesl by the American interest in
condemning the restraint. Similarly, see Lauritzeharsen, 345 U.S. 571 (1953), where the
Court used a like approach in declining to appbydbnes Act to a Danish seaman, injured in
Havana on a Danish ship, although he had signed the ship in New York.

The elements to be weighed include the dedreerdlict with foreign law or policy, the
nationality or allegiance of the parties and theatmns or principal places of business or
corporations, the extent to which enforcement lifiegi state can be expected to achieve
compliance, the relative significance of effectstba United States as compared with those
elsewhere, the extent to which there is explicitppge to harm or affect American
commerce, the foreseeability of such effect, arel ridative importance to the violations
charged of conduct within the United States as @et with conduct abroad. A court
evaluating these factors should identify the pasiegree of conflict if American authority
is asserted. A difference in law or policy is oilkelly sore spot, though one which may not
always be present. Nationality is another; thofigleign governments may have some
concern for the treatment of American citizens andiness residing there, they primarily
care about their own nationals. Having assesseddhflict, the court should then determine
whether in the face of it the contacts and interestthe United States are sufficient to
support the exercise of extraterritorial jurisdicti
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We conclude, then, that the problem should be agmbred in three parts: Does the
alleged restraint affect, or was it intended tceetff the foreign commerce of the United
States? Is it of such a type and magnitude so dseteognizable as a violation of the
Sherman Act? As a matter of international comitg &airness, should the extraterritorial
jurisdiction of the United States be asserted tecd? The district court's judgment found
only that the restraint involved in the instanttsdid not produce a direct and substantial
effect on American foreign commerce. That holdingsinot satisfy any of these inquiries.

The Sherman Act is not limited to trade restraimtsich have both a direct and
substantial effect on our foreign commerce. Timdoeel has alleged that the complained of
activities were intended to, and did, affect thpak of lumber from Honduras to the United
States - the flow of United States foreign commemmed as such they are within the
jurisdiction of the federal courts under the Shermat. Moreover, the magnitude of the
effect alleged would appear to be sufficient taestaclaim.

The comity question is more complicated. Frorm@erlane's complaint it is evident that
there are grounds for concern as to at least afdhe defendants, for some are identified as
foreign citizens: Laureano Gutierrez Falla, Mich&@ssanova and the Casanova firms, of
Honduras, and Patrick Byrne, of Canada. Moreoves, ¢lear that most of the activity took
place in Honduras, though the conspiracy may haen ldirected from San Francisco, and
that the most direct economic effect was probablyHonduras. However, there has been no
indication of any conflict with the law or policyf dhe Honduran government, nor any
comprehensive analysis of the relative connectantsinterests of Honduras and the United
States. Under these circumstances, the dismigghlebdistrict court cannot be sustained on
jurisdictional grounds.

We, therefore, vacate the dismissal and remandithberlane action.

*kkk

NOTES

1. In Timberlane I, 749 F.2d 1378 (9th Cir. 1984), the court affirmihe@ District
Court’s use of the “jurisdictional rule of reasaarid dismissal on 12(b)(1) subject matter
grounds, stating that such dismissal is appropmatases of extraterritorial jurisdiction
where the third part of the jurisdictional analysigternational comity and fairness — is
the determining factor against the court’s juriidic. The Ninth Circuit did not,
however, agree with the District Court’s applicatiof the tripartite test. The appellate
agreed with the analysis of the first two factonsl @utcome of the test but emphasized
the seven factors under part three, which theidistourt collapsed into three categories:
(1) the degree of conflict with foreign law or poyj (2) the nationality or allegiance of
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the parties and the locations of principal pladelsusiness of corporations, (3) the extent
to which enforcement by either state can be exdeteachieve compliance, (4) the
relative significance of effects on the United 8¢ats compared with those elsewhere, (5)
the extent to which there is explicit purpose tonhar affect American commerce, (6)
the forseeability of such effect, and (7) the meimportance to the violations charged
of conduct within the United States as comparedh wianduct abroad. The appellate
court concluded that all but two of these factdre nationality of the parties and
principal place of business, and the likelihoodeaforcement, indicated that the court
should refuse to exercise jurisdiction. “The patnfor conflict with Honduran
economic policy and commercial law is great. Ttieat on the foreign commerce of the
United States is minimal. The evidence of intemtharm American commerce is
altogether lacking. The forseeability of the aomnpetitive consequences...is slight.
Most of the conduct that must be examined occualedad.”

2. Considering the two factors in favor of jurisdaeti Bank America and Timberlane
being American corporations, and the enforceabitityhe United States of a judgment
against Bank America, how many, and which othetofgcwvould the court have required
in this case in order for it to exercise jurisdict? When you consider the purpose of the
third part of the analysis, should all of the fastbe given equal weight? If not, which
are more important to international comity andrfags?

3. The next Restatement incorporated much of the Tilabe decision.

Restatement (3d) Foreign Relations Law (1987)

§401. Categoriesof Jurisdiction

Under international law, a state is subjedinhitations on

(a) jurisdiction to prescribeg., to make its law applicable to the activitiesatins,
or status of persons, or the interests of persotisgngs, whether by
legislation, by executive act or order, by admiaite rule or regulation, or by
determination of a court;

(b) jurisdiction to adjudicateg., to subject persons or things to the processof it
courts or administrative tribunals, whether in lcoriin criminal proceedings, whether or
not the state is a party to the proceedings;

(c) jurisdiction to enforce,e., to induce or compel compliance or to punish
noncompliance with its laws or regulations, whetiheough the courts or by use of
executive, administrative, police, or other nonguali action.

8 402. Basesof Jurisdiction to Prescribe

Subject to § 403, a state has jurisdictioprascribe law with respect to
(1) (a) conduct that, wholly or in substahpiart takes place within its territory;
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(b) the status of persons, or interagstlings, present within its territory;
(c) conduct outside its territory thaslua is intended to have substantial effect
within its territory;
(2) the activities, interests, status, oatiehs of its nationals outside as well as within
its territory; and
(3) certain conduct outside its territoryg®rsons not its nationals that is directed
against the security of the state or against adinglass of other state interests.

d. Effectsprinciple. Jurisdiction with respect to activity outside 8tate, but having
or intended to have substantial effect within ttagess territory, is an aspect of
jurisdiction based on territoriality, althoughstsometimes viewed as a distinct category.
The effects principle is not controversial withpest to acts such as shooting or even
sending libelous publications across a boundaris denerally accepted with respect to
liability for injury in the state from products madutside the state and introduced into its
stream of commerce. Controversy has arisen asu#t o economic regulation by the
United States and others, particularly through cettipn laws, on the basis of economic
effect in their territory, when the conduct was flalwhere carried out. This
Restatement takes the position that a state magisggurisdiction based on effects in
the state, when the effect or intended effect Iis&ntial and the exercise of jurisdiction
is reasonable under § 403.

Cases involving intended but unrealized efégetrare, but international law does not
preclude jurisdiction in such instances, subjec¢h&principle of reasonableness. When
the intent to commit the proscribed act is cleat demonstrated by some activity, and
the effect to be produced by the activity is sutiséhand foreseeable, the fact that a plan
or conspiracy was thwarted does not deprive thgetastate of jurisdiction to make its
law applicable. See cases cited in § 403, Repoitkte 8.

§403. Limitationson Jurisdiction to Prescribe

(1) Even when one of the bases for jurisdictioderr§ 402 is present, a state may not
exercise jurisdiction to prescribe law with respeca person or activity having
connections with another state when the exerciseidi jurisdiction is unreasonable.

(2) Whether exercise of jurisdiction overeagon or activity is unreasonable is
determined by evaluating all relevant factors,udahg where appropriate:

(a) the link of the activity to the territoof the regulating statee., the extent to
which the activity takes place within the territpoy has substantial, direct, and
foreseeable effect upon or in the territory;

(b) the connections, such as nationality dexste, or economic activity between the
regulating state and the person principally residm$or the activity to be regulated, or
between that state and those whom the regulatidesigned to protect;

(c) the character of the activity to be retedia the importance of regulation to the
regulating state, the extent to which other stedgalate such activities, and the degree to
which the desirability of such regulation is getigraccepted;

(d) the existence of justified expectatiorat timight be protected or hurt by the
regulation;

24



(e) the importance of the regulation to thernational political, legal, or economic
system;

(f) the extent to which the regulation is dstent with the traditions of the
international system;

(g) the extent to which another state may leaveterest in regulating the activity;
and

(h) the likelihood of conflict with regulatidsy another state.

(3) When it would not be unreasonable for eafdfivo states to exercise jurisdiction
over a person or activity, but the prescriptionghm/two states are in conflict, each state
has an obligation to evaluate its own as well asother state's interest in exercising
jurisdiction, in light of all the relevant factor§Subsection (2); a state should defer to the
other state if that state's interest is clearhatge

b. Considerations not exhaustive. The list of considerations in Subsection (2)as n
exhaustive. No priority or other significancensplied in the order which the factors are
listed.

Not all considerations have the same importanedl isituations, the weight to be given
to any particular factor or group of factors depend the circumstances.

f. Criminal and civil jurisdiction. The principles governing jurisdiction to preserib
set forth in 8 402 and in this section apply torenial as well as to civil regulation.
However, in the case of regulatory statutes that gnee rise to both civil and criminal
liability, such as United States antitrust and séies laws, the presence of substantial
foreign elements will ordinarily weigh against &pation of criminal law. In such
cases, legislative intent to subject conduct oattie state's territory to its criminal law
should be found only on the basis of express setewnf clear implication.

§415. Jurisdiction to Regulate Anti-Competitive Activities

(1) Any agreement in restraint of United Séatade that is made in the United States,
and any conduct of agreement in restraint of stadtetthat is carried out in significant
measure in the United States, are subject to tisljation to prescribe of the United
States, regardless of the nationality or placeusiriess of the parties to the agreement or
of the participants in the conduct.

(2) Any agreement in restraint of United Séatade that is made outside of the
United States, and any conduct or agreement iraresbf such trade that is carried out
predominantly outside of the United States, argestilho the jurisdiction to prescribe of
the United States, if a principal purpose of thediet or agreement is to interfere with
the commerce of the United States, and the agreesnennduct has some effect on that
commerce.

(3) Other agreements or conduct in restrdittroted States trade are subject to the
jurisdiction to prescribe of the United Statesu€ls agreements or conduct have
substantial effect on the commerce of the UnitedeStand the exercise of jurisdiction is
not unreasonable.
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NOTE

1. How much of an improvement is themberlane/Restatement (Third) ovédcoa? Is
it more or less helpful for the courts?

Hartford Firelnsurance Co. v. California, 509 U.S. 764 (1993)

JUSTICE SOUTER announced the judgment of the Canuit delivered the opinion of the
Court with respect to Parts [, II-A, Ill, and IVpa an opinion concurring in the judgment
with respect to Part 1I-B. *

* JUSTICE WHITE, JUSTICE BLACKMUN, and JUSTIC&ETEVENS join this opinion
in its entirety, and THE CHIEF JUSTICE joins Pdrt8-A, Ill, and IV.

The Sherman Act makes every contract, combinatiwnconspiracy in unreasonable
restraint of interstate or foreign commerce ille@8 Stat. 209, as amenddé, U.SC. § 1.
These consolidated cases present questions al@aptication of that Act to the insurance
industry, both here and abroad. The plaintiffs goeglents here) allege that both domestic
and foreign defendants (petitioners here) violatezl Sherman Act by engaging in various
conspiracies to affect the American insurance ntarkegroup of domestic defendants
argues that the McCarran-Ferguson Act, 59 Stata83mendedl5 U.SC. § 1011 et seq.,
precludes application of the Sherman Act to thedoeh alleged; a group of foreign
defendants argues that the principle of internaliaomity requires the District Court to
refrain from exercising jurisdiction over certailains against it. We hold that most of the
domestic defendants' alleged conduct is not imnaghirom antitrust liability by the
McCarran-Ferguson Act, and that, even assumingpties, the principle of international
comity does not preclude District Court jurisdictiover the foreign conduct alleged.

|

The two petitions before us stem from consolidditeghtion comprising the complaints
of 19 States and many private plaintiffs allegiftt the defendants, members of the
insurance industry, conspired in violation of §fitlee Sherman Act to restrict the terms of
coverage of commercial general liability (CGL) inmuce available in the United States.
Because the cases come to us on motions to dismisstake the allegations of the
complaints as true.

A

According to the complaints, the object of the siracies was to force certain primary
insurers (insurers who sell insurance directly etmsumers) to change the terms of their
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standard CGL insurance policies to conform with poécies the defendant insurers wanted
to sell. The defendants wanted four changes.

First, CGL insurance has traditionally beehl so the United States on an "occurrence"
basis, through a policy obligating the insurer pfay or defend claims, whenever made,
resulting from an accident or 'injurious exposusecbnditions' that occurred during the
[specific time] period the policy was in effecth place of this traditional "occurrence”
trigger of coverage, the defendants wanted arfdanade" trigger, obligating the insurer to
pay or defend only those claims made during theepgleriod. Such a policy has the distinct
advantage for the insurer that when the policyqueends without a claim having been made,
the insurer can be certain that the policy will agpose it to any further liability. Second, the
defendants wanted the "claims-made" policy to haveetroactive date" provision, which
would further restrict coverage to claims basednaidents that occurred after a certain date.
Such a provision eliminates the risk that an insuvg issuing a claims-made policy, would
assume liability arising from incidents that ocedrrbefore the policy's effective date, but
remained undiscovered or caused no immediate helrimd, CGL insurance has traditionally
covered "sudden and accidental” pollution; the ni@éats wanted to eliminate that coverage.
Finally, CGL insurance has traditionally providéwit the insurer would bear the legal costs
of defending covered claims against the insuretiaut regard to the policy's stated limits of
coverage; the defendants wanted legal defends ttobe counted against the stated limits
(providing a "legal defense cost cap").

To understand how the defendants are allegduthte pressured the targeted primary
insurers to make these changes, one must be atviave omportant features of the insurance
industry. First, most primary insurers rely on aertoutside support services for the type of
insurance coverage they wish to sell. Defendantrarsce Services Office, Inc. (ISO), an
association of approximately 1,400 domestic prgpartd casualty insurers (including the
primary insurer defendants, Hartford Fire Insura@oenpany, Allstate Insurance Company,
CIGNA Corporation, and Aetna Casualty and Suretyn@any), is the almost exclusive
source of support services in this country for G@durance. ISO develops standard policy
forms and files or lodges them with each Statessirence regulators; most CGL insurance
written in the United States is written on thesani®. All of the "traditional" features of
CGL insurance relevant to this litigation were emtied in the ISO standard CGL insurance
form that had been in use since 1973 (1973 ISO @@h). For each of its standard policy
forms, ISO also supplies actuarial and rating imi@tion: it collects, aggregates, interprets,
and distributes data on the premiums charged, sldited and paid, and defense costs
expended with respect to each form, and on theshasthese data it predicts future loss
trends and calculates advisory premium rates. NBStmembers cannot afford to continue
to use a form if ISO withdraws these support sewic

Second, primary insurers themselves usuallghmase insurance to cover a portion of the
risk they assume from the consumer. This so-calleshsurance" may serve at least two
purposes, protecting the primary insurer from dedabic loss, and allowing the primary
insurer to sell more insurance than its own finahcapacity might otherwise permit. Thus,
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"the availability of reinsurance affects the aliland willingness of primary insurers to
provide insurance to their customers." Insurers vgledl reinsurance themselves often
purchase insurance to cover part of the risk thesume from the primary insurer; such
"retrocessional reinsurance" does for reinsureratwginsurance does for primary insurers.
Many of the defendants here are reinsurers or uganse brokers, or play some other
specialized role in the reinsurance business; def@nReinsurance Association of America
(RAA) is a trade association of domestic reinsurers

*k%

Finally, we take up the question whether cartdaims against the London reinsurers
should have been dismissed as improper applicatibtitee Sherman Act to foreign conduct.
The Fifth Claim for Relief in the California Compta alleges a violation of § 1 of the
Sherman Act by certain London reinsurers who caoedpio coerce primary insurers in the
United States to offer CGL coverage on a claimsenbalisis, thereby making "occurrence
CGL coverage . . . unavailable in the State off@alia for many risks." The Sixth Claim
for Relief in the California Complaint alleges ththe London reinsurers violated 8 1 by a
conspiracy to limit coverage of pollution risks Morth America, thereby rendering
"pollution liability coverage . . . almost entirelynavailable for the vast majority of casualty
insurance purchasers in the State of Californialhe Eighth Claim for Relief in the
California Complaint alleges a further § 1 violatiby the London reinsurers who, along
with domestic retrocessional reinsurers, conspicetimit coverage of seepage, pollution,
and property contamination risks in North Amerideereby eliminating such coverage in the
State of California.

At the outset, we note that the District Court emokedly had jurisdiction of these
Sherman Act claims, as the London reinsurers appigreoncede. See Tr. of Oral Arg. 37
("Our position is not that the Sherman Act doesammily in the sense that a minimal basis
for the exercise of jurisdiction doesn't exist he@ur position is that there are certain
circumstances, and that this is one of them, inciwtthe interests of another State are
sufficient that the exercise of that jurisdictiomosld be restrained”). Although the
proposition was perhaps not always free from dosé&American Banana Co. v. United
Fruit Co., 213 U.S 347 (1909), it is well established by now that the Sherman #&aplies to
foreign conduct that was meant to produce andrdfdét produce some substantial effect in
the United States. Sééatsushita Elec. Industrial Co. v. Zenith Radio Corp., 475 U.S. 574,
582, n. 6 (1986); United Sates v. Aluminum Co. of America, 148 F.2d 416, 444 (CA2 1945)

(L. Hand, J.); Restatement (Third) of Foreign Rels Law of the United States § 415, and
Reporters' Note 3 (1987) (hereinafter Restatem&hird) Foreign Relations Law); 1 P.
Areeda & D. Turner, Antitrust Law P236 (1978). cBus the conduct alleged here: that the
London reinsurers engaged in unlawful conspirameaffect the market for insurance in the
United States and that their conduct in fact predusubstantial effect.

According to the London reinsurers, the Districtu@ should have declined to exercise
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such jurisdiction under the principle of internaié comity®® The Court of Appeals agreed

that courts should look to that principle in dengliwhether to exercise jurisdiction under the
Sherman Act. This availed the London reinsuretbing, however. To be sure, the Court of
Appeals believed that "application of [Americanjtitast laws to the London reinsurance
market ‘would lead to significant conflict with Bisdp law and policy,™ and that "[s]Juch a

conflict, unless out-weighed by other factors, vably itself be reason to decline exercise
of jurisdiction." But other factors, in the cosrwiew, including the London reinsurers'

express purpose to affect United States commerdetlten substantial nature of the effect
produced, out-weighed the supposed conflict andired the exercise of jurisdiction in this

litigation.

When it enacted the FTAIA, Congress expressedew on the question whether a court
with Sherman Act jurisdiction should ever declineekercise such jurisdiction on grounds of
international comity. See H. R. Rep. No. 97-686L3(1982) ("If a court determines that the
requirements for subject matter jurisdiction aret,ntbe FTAIA] would have no effect on
the court['s] ability to employ notions of comity. .. or otherwise to take account of the
international character of the transaction™) (gtimimberlane). We need not decide that
guestion here, however, for even assuming that proper case a court may decline to
exercise Sherman Act jurisdiction over foreign aactdor, as JUSTICE SCALIA would put
it, may conclude by the employment of comity aniglys the first instance that there is no
jurisdiction), international comity would not cowhsagainst exercising jurisdiction in the
circumstances alleged here. The only substamtiastion in this litigation is whether "there
is in fact a true conflict between domestic anceiigm law." Societe Nationale Industrielle
Aerospatiale v. United States Dist. Court for Southern Dist. of lowa, 482 U.S. 522, 555, 96 L.

Ed. 2d 461, 107 S. Ct. 2542 (1987) (BLACKMUN, J., concurring in part and dissenting i
part). The London reinsurers contend that applyiregAct to their conduct would conflict
significantly with British law, and the British Gexnment, appearing before us as amicus
curiae, concurs. They assert that Parliament htbleshed a comprehensive regulatory
regime over the London reinsurance market andtheatonduct alleged here was perfectly
consistent with British law and policy. But this not to state a conflict. "The fact that
conduct is lawful in the state in which it took @éawill not, of itself, bar application of the
United States antitrust laws," even where the fprestate has a strong policy to permit or
encourage such conduct. Restatement (Third) FoR&ations Law 8§ 415, Comment j. No
conflict exists, for these purposes, "where a peabject to regulation by two states can
comply with the laws of both." Restatement (ThiFdyeign Relations Law § 403, Comment
e. Since the London reinsurers do not argueBhi&sh law requires them to act in some
fashion prohibited by the law of the United Staisclaim that their compliance with the
laws of both countries is otherwise impossible, se@ no conflict with British law. See
Restatement (Third) Foreign Relations Law § 403n@ent e, § 415, Comment j. We have
no need in this litigation to address other cormsitiens that might inform a decision to
refrain from the exercise of jurisdiction on grosraf international comity.

24 JUSTICE SCALIA contends that comity concerns figur® the prior analysis whether jurisdiction egist
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under the Sherman Act. Post, at 817-818. This atinteis inconsistent with the general understagdirat the
Sherman Act covers foreign conduct producing a taumbigl intended effect in the United States, amal t
concerns of comity come into play, if at all, omfter a court has determined that the acts congiaotf are
subject to Sherman Act jurisdiction. Sdaited Sates v. Aluminum Co. of America, 148 F.2d 416, 444 (CA2
1945) ("It follows from what we have . . . said thatdthgreements at issue] were unlawful [under thersde
Act], though made abroad, if they were intendedffect imports and did affect them'\annington Mills, Inc.
v. Congoleum Corp., 595 F.2d 1287, 1294 (CA3 1979) (once court determines that jurisdiction existdamthe
Sherman Act, question remains whether comity poediits exercise); H. R. Rep. No. 97-686, supra3aBut
cf. Timberlane Lumber Co. v. Bank of America, N. T. & S. A., 549 F.2d 597, 613 (CA9 1976); 1 J. Atwood & K.
Brewster, Antitrust and American Business Abroaé (81). In any event, the parties conceded jiatish
at oral argument, see supra, at 795, and we saeawbto address this contention here.

\Y

The judgment of the Court of Appeals is affirmegbart and reversed in part, and the cases
are remanded for further proceedings consistett this opinion.

DISSENT: SCALIA, J., delivered a dissenting opinigith respect to Part Il, in which
O'CONNOR, KENNEDY, and THOMAS, JJ., joined.

Il

Petitioners, various British corporations artkdeo British subjects, argue that certain of
the claims against them constitute an inappropaateaterritorial application of the Sherman
Act. n8 It is important to distinguish two distingtiestions raised by this petition: whether
the District Court had jurisdiction, and whethee tBherman Act reaches the extraterritorial
conduct alleged here. On the first question, Idwelithat the District Court had subject-
matter jurisdiction over the Sherman Act claims iagfa all the defendants (personal
jurisdiction is not contested). Respondents assartmfrivolous claims under the Sherman
Act, and28 U.SC. § 1331 vests district courts with subject-matter jurigaic over cases
"arising under" federal statutes. As precedent$ sagd auritzen v. Larsen, 345 U.S 571
(1953), make clear, that is sufficient to establish thetiit Court's jurisdiction over these
claims. Lauritzen involved a Jones Act claim bradulgh a foreign sailor against a foreign
shipowner. The shipowner contested the District r€oyurisdiction, apparently on the
grounds that the Jones Act did not govern the disppetween the foreign parties to the
action. Though ultimately agreeing with the shipewthat the Jones Act did not apply, the
Court held that the District Court had jurisdiction

"As frequently happens, a contention that theresame barrier to granting plaintiff's
claim is cast in terms of an exception to jurisdictof subject matter. A cause of action
under our law was asserted here, and the coumptnadr to determine whether it was or was
not well founded in law and in fact345 U.S at 575.

The second question -- the extraterritorial reaicthe Sherman Act -- has nothing to do
with the jurisdiction of the courts. It is a questiof substantive law turning on whether, in
enacting the Sherman Act, Congress asserted reguladwer over the challenged conduct.
SeeEEOC v. Arabian American Oil Co., 499 U.S. 244 (1991) (Aramco) ("It is our task to
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determine whether Congress intended the protectbristle VII to apply to United States
citizens employed by American employers outsidthefUnited States"). If a plaintiff fails to
prevail on this issue, the court does not dismiss ¢laim for want of subject-matter
jurisdiction -- want of power to adjudicate; rath#rdecides the claim, ruling on the merits
that the plaintiff has failed to state a causeatioa under the relevant statute. Jnero,
supra, at 384 (holding no claim available under the Jones Aéiyerican Banana Co. v.
United Fruit Co., 213 U.S. 347, 359, 53 L. Ed. 826, 29 S. Ct. 511 (1909) (holding that
complaint based upon foreign conduct "alleges e cader the [Sherman Act]").

There is, however, a type of "jurisdiction” eehnt to determining the extraterritorial
reach of a statute; it is known as "legislativasdiction,” Restatement (First) Conflict of
Laws 8§ 60 (1934), or "jurisdiction to prescribe,Réstatement (Third) of Foreign Relations
Law of the United States 235 (1987) (hereinaftest®ement (Third)). This refers to "the
authority of a state to make its law applicabl@eosons or activities," and is quite a separate
matter from "jurisdiction to adjudicate,” see idt, 231. There is no doubt, of course, that
Congress possesses legislative jurisdiction owverattts alleged in this complaint: Congress
has broad power under Article |, § 8, cl. 3, "tgulate Commerce with foreign Nations," and
this Court has repeatedly upheld its power to makes applicable to persons or activities
beyond our territorial boundaries where United tedtainterests are affected. But the
guestion in this litigation is whether, and to whattent, Congress has exercised that
undoubted legislative jurisdiction in enacting Sigerman Act.

Two canons of statutory construction are ratevim this inquiry. The first is the
"longstanding principle of American law ‘that Idgison of Congress, unless a contrary
intent appears, is meant to apply only within titorial jurisdiction of the United States.™
Aramco, supra, at 24&pplying that canon in Aramco, we held that thesi@n of Title VII
of the Civil Rights Act of 1964 then in force, ditbt extend outside the territory of the
United States even though the statute containeadbpoovisions extending its prohibitions
to, for example, "any activity, business, or ingdysn commerce.”™ Id., at 249. We held such
"boilerplate language" to be an insufficient indica to override the presumption against
extraterritoriality. The Sherman Act contains samil'boilerplate language,” and if the
guestion were not governed by precedent, it wowdwmrth considering whether that
presumption controls the outcome here. We have efiery found the presumption to be
overcome with respect to our antitrust laws; ihasv well established that the Sherman Act
applies extraterritorially. Sedatsushita Elec. Industrial Co. v. Zenith Radio Corp., 475 U.S
574, 582, n. 6 (1986); Continental Ore Co. v. Union Carbide & Carbon Corp., 370 U.S 690,
704 (1962); see alsdJnited States v. Aluminum Co. of America, 148 F.2d 416 (CA2 1945).

But if the presumption against extraterritorialiias been overcome or is otherwise
inapplicable, a second canon of statutory constmdiecomes relevant: "An act of congress
ought never to be construed to violate the lawaifoms if any other possible construction
remains."Murray v. Schooner Charming Betsy, 6 U.S. 64 (1804) (Marshall, C.J.). This canon
is "wholly independent” of the presumption agaiestraterritoriality. It is relevant to
determining the substantive reach of a statute Usecdthe law of nations,” or customary
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international law, includes limitations on a natsoexercise of its jurisdiction to prescribe.
See Restatement (Third) 88 401-416. Though it jldes constitutional authority to do so,
Congress is generally presumed not to have excetued customary international-law
limits on jurisdiction to prescribe.

Consistent with that presumption, this and otteurts have frequently recognized that,
even where the presumption against extraterriibyidbes not apply, statutes should not be
interpreted to regulate foreign persons or conduthat regulation would conflict with
principles of international law. For example,Romero v. International Terminal Operating
Co., 358 U.S 354 (1959), the plaintiff, a Spanish sailor who had been ieglwhile working
aboard a Spanish-flag and Spanish-owned vessal, dillJones Act claim against his Spanish
employer. The presumption against extraterritodplplication of federal statutes was
inapplicable to the case, as the actionable taitdezurred in American waters. The Court
nonetheless stated that, "in the absence of aargrtongressional direction," it would apply
"principles of choice of law that are consonantwilie needs of a general federal maritime
law and with due recognition of our self-regardiegpect for the relevant interests of foreign
nations in the regulation of maritime commerce ag pf the legitimate concern of the
international community.l'd., at 382-383. "The controlling considerations" in this choice-of
law analysis were "the interacting interests oftlnted States and of foreign countrielsl.,
at 383.

Romero referred to, and followed, the choicéa@f analysis set forth ihauritzen v.
Larsen, 345 U.S 571 (1953). As previously mentioned, Lauritzen also involvedomes Act
claim brought by a foreign sailor against a foreggnployer. The Lauritzen Court recognized
the basic problem: "If [the Jones Act were] reatrélly, Congress has conferred an
American right of action which requires nothing mdinan that plaintiff be ‘any seaman who
shall suffer personal injury in the course of hisptoyment.™Id., at 576. The solution it
adopted was to construe the statute "to apply éolyareas and transactions in which
American law would be considered operative undevalent doctrines of international law."
Id., at 577 (emphasis added). To support application of irstonal law to limit the facial
breadth of the statute, the Court relied upon -cafrse -- Chief Justice Marshall's statement
in Schooner Charming Betsy, quoted supra, at 8 4-81then set forth "several factors
which, alone or in combination, are generally caleckto influence choice of law to govern
a tort claim."

Lauritzen, Romero, and McCulloch were maritimeesasut we have recognized the
principle that the scope of generally worded s&stumust be construed in light of
international law in other areas as well. Morecdp=lly, the principle was expressed in
United Sates v. Aluminum Co. of America, 148 F.2d 416 (CA2 1945), the decision that
established the extraterritorial reach of the Slagrmct. In his opinion for the court, Judge
Learned Hand cautioned "we are not to read gemesads, such as those in [the Sherman]
Act, without regard to the limitations customardipserved by nations upon the exercise of
their powers; limitations which generally corresgoto those fixed by the 'Conflict of
Laws."1d., at 443.
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More recent lower court precedent has also ézatpthe extraterritorial application of the
Sherman Act with considerations of "internationamity.” SeeTimberlane Lumber Co. v.
Bank of America, N. T. & S A,, 549 F.2d 597, 608-615 (CA9 1976); Mannington Mills, Inc.

v. Congoleum Corp., 595 F.2d 1287, 1294-1298 (CA3 1979); Montreal Trading Ltd. v. Amax
Inc., 661 F.2d 864, 869-871 (CA10 1981); Laker Airways Limited v. Sabena, Belgian World
Airlines, 731 F.2d 909, 938 and n. 109 (D.C. Cir. 1984). The "comity" they refer to is not
the comity of courts, whereby judges decline toreise jurisdiction over matters more
appropriately adjudged elsewhere, but rather whghibe termed "prescriptive comity”: the
respect sovereign nations afford each other bytihgnithe reach of their laws. That comity is
exercised by legislatures when they enact laws cands assume it has been exercised when
they come to interpreting the scope of laws thegidlatures have enacted. It is a traditional
component of choice-of-law theory. See J. Storyn@entaries on the Conflict of Laws § 38
(1834) (distinguishing between the "comity of theus" and the "comity of nations,"” and
defining the latter as "the true foundation andeektof the obligation of the laws of one
nation within the territories of another”). Comity this sense includes the choice-of-law
principles that, "in the absence of contrary cosgianal direction,” are assumed to be
incorporated into our substantive laws having e&traorial reach. Considering comity in
this way is just part of determining whether the®man Act prohibits the conduct at issue.

In sum, the practice of using internatioaV ko limit the extraterritorial reach of statutes
is firmly established in our jurisprudence. In pgeding to apply that practice to the present
cases, | shall rely on the Restatement (ThirdXHerrelevant principles of international law.
Its standards appear fairly supported in the daeessiof this Court construing international
choice-of-law principles and in the decisions diestfederal courts, especially Timberlane.
Whether the Restatement precisely reflects intemnak law in every detail matters little
here, as | believe this litigation would be resdivihe same way under virtually any
conceivable test that takes account of foreignleggry interests.

Under the Restatement, a nation having somsis’béor jurisdiction to prescribe law
should nonetheless refrain from exercising thaisgliction "with respect to a person or
activity having connections with another state whbka exercise of such jurisdiction is
unreasonable.” Restatement (Third) 8 403(1). Theaswnableness" inquiry turns on a
number of factors including, but not limited tohétextent to which the activity takes place
within the territory [of the regulating state],".jd8 403(2)(a); "the connections, such as
nationality, residence, or economic activity, betwethe regulating state and the person
principally responsible for the activity to be rémped," id., § 403(2)(b); "the character of the
activity to be regulated, the importance of regalatto the regulating state, the extent to
which other states regulate such activities, amddigree to which the desirability of such
regulation is generally accepted,” id., 8 403(2)(the extent to which another state may
have an interest in regulating the activity," i8.403(2)(g); and "the likelihood of conflict
with regulation by another state,” id., 8 403(2)(Rparely would these factors point more
clearly against application of United States lawe Tactivity relevant to the counts at issue
here took place primarily in the United Kingdomdatihe defendants in these counts are
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British corporations and British subjects havingittprincipal place of business or residence
outside the United States. Great Britain has éstaddl a comprehensive regulatory scheme
governing the London reinsurance markets, andlgleéas a heavy "interest in regulating the
activity," id., 8 403(2)(g). Finally, 8 2(b) of th&lcCarran-Ferguson Act allows state
regulatory statutes to override the Sherman Adha insurance field, subject only to the
narrow "boycott" exception set forth in 8 3(b) uggesting that "the importance of
regulation to the [United States],” Restatementir@h§ 403(2)(c), is slight. Considering
these factors, | think it unimaginable that an g&se of legislative jurisdiction by the United
States would be considered reasonable, and theréfes inappropriate to assume, in the
absence of statutory indication to the contrargt bongress has made such an assertion. It is
evident from what | have said that the Court's ¢granalysis, which proceeds as though the
issue is whether the courts should "decline to@sger. . . jurisdiction,” rather than whether
the Sherman Act covers this conduct, is simply mestied. | do not at all agree, moreover,
with the Court's conclusion that the issue of thiessantive scope of the Sherman Act is not
in the cases. To be sure, the parties did not raaglear distinction between adjudicative
jurisdiction and the scope of the statute. Padfé=n do not, as we have observed (and have
declined to punish with procedural default) befoheis not realistic, and also not helpful, to
pretend that the only really relevant issue in titigation is not before us. In any event, if
one erroneously chooses, as the Court does, to @adjkelicative jurisdiction (or, more
precisely, abstention) the vehicle for taking actoaf the needs of prescriptive comity, the
Court still gets it wrong. It concludes that noudrconflict" counseling nonapplication of
United States law (or rather, as it thinks, Unitt@tes judicial jurisdiction) exists unless
compliance with United States law would constitateriolation of another country's law.
That breathtakingly broad proposition, which coditcés the many cases discussed earlier,
will bring the Sherman Act and other laws into ghand unnecessary conflict with the
legitimate interests of other countries -- partelyl our closest trading partners.

In the sense in which the term "conflict" wased in Lauritzen, and is generally
understood in the field of conflicts of laws, theseclearly a conflict in this litigation. The
petitioners here, like the defendant in Lauritzeere not compelled by any foreign law to
take their allegedly wrongful actions, but thatmore precludes a conflict-of-laws analysis
here than it did there. Where applicable foreigrd atomestic law provide different
substantive rules of decision to govern the partéspute, a conflict-of-laws analysis is
necessary.

Literally the only support that the Court adesicfor its position is 8§ 403 of the
Restatement (Third) -- or more precisely Commetot that provision, which states:

"Subsection (3) [which says that a State shouligérd® another state if that State's
interest is clearly greater] applies only when etage requires what another prohibits, or
where compliance with the regulations of two staesrcising jurisdiction consistently
with this section is otherwise impossible. It doed apply where a person subject to
regulation by two states can comply with the laibaih . . . ."
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The Court has completely misinterpreted this miovi. Subsection (3) of § 403 (requiring

one State to defer to another in the limited cirstances just described) comes into play
only after subsection (1) of § 403 has been cordpligh -- i.e., after it has been determined
that the exercise of jurisdiction by both of theot®tates is not "unreasonable.” That prior
guestion is answered by applying the factors (iat&) set forth in subsection (2) of § 403,

that is, precisely the factors that | have discdsseext and that the Court rejects.

| would reverse the judgment of the Court of Appeah this issue, and remand to the
District Court with instructions to dismiss for li@ie to state a claim on the three counts at
issue.

*kkk

Y The court skips directly to subsection (3) of § 4@3parently on the authority of Comment j to § 41%he
Restatement (Third). See ante, at 799. But theedieg commentary to § 415 makes clear that "anycésee of
[legislative] jurisdiction under this section isbject to the requirement of reasonableness” s#t for§ 403(2).
Restatement (Third) § 415, Comment a. Commentgrsetback to the conflict analysis set forth in 8@),
which, as noted above, comes after the reasonasiemalysis of § 403(2).

NOTES

1. The Court stated that there is no conflict of laasue where the laws of both
countries can be complied with. Conflict accordiogHartford Fire occurs when the
laws of one countryequire behavior that is prohibited by the laws of anotbeuntry.
Could the defendant in Timberlane have compliedlie laws of both Honduras and
the United States? Why did the court not addigissgsue in Timberlane?

2. Justice Scalia argues that comity is part of dat@ng subject matter jurisdiction and
that Congress must clearly indicate that speciégidlation must clearly express
exterritorial application. When he considers “giive jurisdiction” he makes no
mention of the FTAIA, but relies solely on the “lawiplate” language of the Sherman
Act. Is the FTAIA a sufficient expression of themterritoriality of the Sherman Act?

3. What, if anything, is left of comity in th&imberlane sense afteHartford Fire
Insurance?

35



United States of Americav. Nippon Paper Industries Co., Ltd., 109 F. 3d 1 (1st Cir.
1997)

OPINION: SELYA, Circuit Judge. This case raises imrportant, hitherto unanswered

question. In it, the United States attempts to cdravforeign corporation under the Sherman
Act, a federal antitrust statute, alleging [**2}hat price-fixing activities which took place

entirely in Japan are prosecutable because they wemnded to have, and did in fact have,
substantial effects in this country. The districtud, declaring that a criminal antitrust

prosecution could not be based on wholly extrateral conduct, dismissed the indictment.
SeeUnited Sates v. Nippon Paper Indus. Co., 944 F. Supp. 55 (D. Mass. 1996). We reverse.

l. JUST THE FAX

Since the district court granted the defendamtbtion to dismiss for failure to state a
prosecutable offense, we draw our account of thneat events from the well-pleaded facts
in the indictment itself.

In 1995, a federal grand jury handed up ancinaent naming as a defendant Nippon
Paper Industries Co., Ltd. (NPI), a Japanese manutx of facsimile paper. The indictment
alleges that in 1990 NPI and certain unnamed cquisrs held a number of meetings in
Japan which culminated in an agreement to fix theepof thermal fax paper throughout
North America. NPl and other manufacturers who weatigy to the scheme purportedly
accomplished their objective by selling the papedapan to unaffiliated trading houses on
condition that the latter charge specified (infthtprices for the paper when they resold it in
North America. The trading houses then shippedsaid the paper to their subsidiaries in
the United States who in turn sold it to Americabngsumers at swollen prices. The
indictment further relates that, in 1990 alone, N&dld thermal fax paper worth
approximately $6,100,000 for eventual import inbe tUnited States; and that in order to
ensure the success of the venture, NPI monitoegdper trail and confirmed that the prices
charged to end users were those that it had amdafdeese activities, the indictment posits,
had a substantial adverse effect on commerce inUhiged States and unreasonably
restrained trade in violation of Section One of 8erman Act.

NPI moved to dismiss because, inter alia,ef tbnduct attributed to NPI occurred at all,
it took place entirely in Japan, and, thus, thecimdent failed to limn an offense under
Section One of the Sherman Act. The government sgpadhis initiative on two grounds.
First, it claimed that the law deserved a less gingireading and that, properly read, Section
One of the Sherman Act applied criminally to whdbyeign conduct as long as that conduct
produced substantial and intended effects withen Wmited States. Second, it claimed that
the indictment, too, deserved a less grudging neadnd that, properly read, the bill alleged
a vertical conspiracy in restraint of trade thatoived overt acts by certain coconspirators
within the United States. Accepting a restrictiveading of both the statute and the
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indictment, the district court dismissed the case.

[I. ANALYSIS

We begin -- and end -- with the overriding legaestion. Because this question is one of
statutory construction, we review de novo the hajdihat Section One of the Sherman Act
does not cover wholly extraterritorial conduct Ire tcriminal context. Sednited Sates v.
Gifford, 17 F.3d 462, 471-72 (1st Cir. 1994).

Inasmuch as we hold that activities committédoad which have a substantial and
intended effect within the United States may foha basis for a criminal prosecution under
Section One of the Sherman Act, we need not addnesgovernment's alternative argument
that the indictment in this case alleges that somest acts in furtherance of the conspiracy
were perpetrated in the United States.

We first present the historical context in @hthis important question arises. We move
next to the specifics of the case.

A. An Historical Perspective.

Our law has long presumed that "legislatiol€ohgress, unless a contrary intent appears,
is meant to apply only within the territorial jutistion of the United States." In this context,
the Supreme Court has charged inquiring courts wétermining whether Congress has
clearly expressed an affirmative desire to applyi@aar laws to conduct that occurs beyond
the borders of the United States.

The earliest Supreme Court case which undertamkrgparable task in respect to Section
One of the Sherman Act determined that the presompigainst extraterritoriality had not
been overcome. IAmerican Banana Co. v. United Fruit Co., 213 U.S 347 (1909), the Court
considered the application of the Sherman Act ivd action concerning conduct which
occurred entirely in Central America and which maddiscernible effect on imports to the
United States. Starting with what Justice Holmeméal "the general and almost universal
rule" holding "that the character of an act as tdwf unlawful must be determined wholly
by the law of the country where the act is doing,at 356, and the ancillary proposition that,
in cases of doubt, a statute should be "confinettisimperation and effect to the territorial
limits over which the lawmaker has general andtilegite power,'id. at 357, the Court held
that the defendant's actions abroad were not pbestby the Sherman Act.

Our jurisprudence is precedent-based, butnibtsstatic. By 1945, a different court saw a
very similar problem in a somewhat softer light.United Sates v. Aluminum Co. of Am.,,
148 F.2d 416 (2d Cir. 1945) (Alcoa), the Second Circuit, sitting as a courtladt resort,
mulled a civil action brought under Section Oneimgfaa Canadian corporation for acts
committed entirely abroad which, the governmentr@e had produced substantial
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anticompetitive effects within the United StatefieTAlcoa court read American Banana
narrowly; that case, Judge Learned Hand wrote dstmty for the principle that "we should
not impute to Congress an intent to punish all whisntourts can catch, for conduct which
has no consequences within the United Statet8'F.2d at 443. But a sovereign ordinarily
can impose liability for conduct outside its bolénat produces consequences within them,
and while considerations of comity argue againgtyapg Section One to situations in which
no effect within the United States has been showthe American Banana scenario -- the
statute, properly interpreted, does proscribe tedtorial acts which were "intended to
affect imports [to the United States] and did affieem."Id. at 444. On the facts of Alcoa,
therefore, the presumption against extraterrityidlad been overcome, and the Sherman
Act had been violated. Sés at 444-45.

Any perceived tension between American Banana/dooa was eased by the Supreme
Court's most recent exploration of the ShermansAettraterritorial reach. IHartford Fire
Ins. Co. v. California, 509 U.S. 764 (1993), the Justices endorsed Alcoa's core holding,
permitting civil antitrust claims under Section Oteego forward despite the fact that the
actions which allegedly violated Section One ocadirentirely on British soil. While noting
American Banana's initial disagreement with thisposition, the Hartford Fire Court
deemed it "well established by now that the Sherfarapplies to foreign conduct that was
meant to produce and did in fact produce some anbal effect in the United State$509
U.S at 796 The conduct alleged, a London-based conspiracglter the American
insurance market, met that benchnark.

3 As NPI reminds us, four Justices dissented in dedtFire. This is cold comfort, however, for thestnters
expressed complete agreement with the majoritg\s win extraterritoriality. Seldartford Fire, 509 U.S. at 814
(Scalia, J., dissenting). By the same token, N&t&mpt to distinguish Hartford Fire on the grodhnal the

To sum up, the case law now conclusively estaddisthat civil antitrust actions
predicated on wholly foreign conduct which has atended and substantial effect in the
United States come within Section One's jurisdi@iareach. In arriving at this conclusion,
we take no view of the government's asseveratiat the Foreign Trade Antitrust
Improvements Act of 1982 (FTAIAJS U.SC. § 6a (1994), makes manifest Congress' intent
to apply the Sherman Act extraterritorially. TheAA is inelegantly phrased and the court
in Hartford Fire declined to place any weight anSeeHartford Fire, 509 U.S. at 796 n.23.

We emulate this example and do not rest our ulgneanclusion about Section One's scope
upon the FTAIA.

B. The Merits.
Were this a civil case, our journey would benptete. But here the United States essays

a criminal prosecution for solely extraterritordnduct rather than a civil action. This is
largely uncharted terrain; we are aware of no aitghdirectly on point, and the parties have
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cited none.

Be that as it may, one datum sticks out lil®e thumb: in both criminal and civil cases,
the claim that Section One applies extraterritbried based on the same language in the
same section of the same statute: "Every cont@mbination in the form of trust or
otherwise, or conspiracy, in restraint of trade@mmerce among the several States, or with
foreign nations, is declared to be illegal5 U.SC. § 1. Words may sometimes be
chameleons, possessing different shades of meandhifferent contexts, but common sense
suggests that courts should interpret the sameudygyin the same section of the same
statute uniformly, regardless of whether the impdtw interpretation is criminal or civil.

Common sense is usually a good barometer of stgtumeaning. Here, however, we
need not rely on common sense alone; accepted sariatatutory construction point in the
same direction. It is a fundamental interpretivegple that identical words or terms used in
different parts of the same act are intended tce te same meaningThis principle --
which the Court recently called "the basic canon sfatutory construction,”

defendants there conceded the United States'ictitadl over their conduct fails for two reasons.

In the first place, the assertion is no moranthglay on words. The majority opinion in Hartfdtate stated
that the district court "undoubtedly" had jurisdict over the civil claims, "as the London reinssrapparently
concede.'ld. at 795. It is obvious, therefore, that jurisdiction didtriepend on the concession; to the contrary,
jurisdiction would "undoubtedly" have existed inyagvent. In the second place, one of the Londoerdktnts
did not join in this apparent concession, but tlwei€ nonetheless held that defendant's foreign wcinith be
within the Sherman Act's proscriptive ambit becatiseas part of a scheme which "was intended todiddn
fact produce a substantial effect on the Americasniiance marketl't.. at 795 n.21.

operates not only when particular phrases appedifferent sections of the same act, but
also when they appear in different paragraphs otesees of a single section. JRé#sso v.
Texaco, Inc., 808 F.2d 221, 227 (2d Cir. 1986) ("It is a settled principle of statutory
construction that when the same word or phraseesl in the same section of an act more
than once, and the meaning is clear as used iplace, it will be construed to have the same
meaning in the next place.") (citations and intequentation marks omitted))nited States v.
Gertz, 249 F.2d 662, 665 (9th Cir. 1957) (similar). It follows, therefore, that if the langge
upon which the indictment rests were the same adahguage upon which civil liability
rests but appeared in a different section of theri@hn Act, or in a different part of the same
section, we would be under great pressure to fotlmavlead of the Hartford Fire Court and
construe the two iterations of the language idaifitic Where, as here, the tie binds more
tightly -- that is, the text under consideratiomat merely a duplicate appearing somewhere
else in the statute, but is the original phraséhaoriginal setting -- the pressure escalates
and the case for reading the language in a maroresooant with a prior Supreme Court
interpretation is irresistible.

The Supreme Court confronted an analogoust&ituan Ratzlaf v. United Sates, 510

U.S 135 (1994). There, the court dealt with a single criminal ggnelause, contained 81
U.SC. §5322(a) (1994), which authorized punishment for induats "willfully violating" a
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number of separate statutory provisions. The defendvas charged under one of these
provisions. After noting that identical terms apjpeg at multiple places within a single
statute customarily have a consistent meaningCthet said: "We have even stronger cause
to construe a single formulation, here § 5322(ag, 4ame way each time it is called into
play.” Id. at 143. The Ratzlaf Court proceeded to interpret the ghtaslifully violating” to
incorporate the same mens rea requirement thabéewl read into the phrase when section
5322(a) was applied in other contexd$0 U.S. at 136-37, 141. In so doing the Court quoted
with approval our statement Wnited States v. Aversa, 984 F.2d 493, 498 (1st Cir. 1993) (en
banc): "Ascribing various meanings to a singleati®n . . . -- reading the word differently
for each code section to which it applies -- woaften Pandora's jar. If courts can render
meaning so malleable, the usefulness of a singlalfyeprovision for a group of related code
sections will be eviscerated."

Ratzlaf is not our only teaching aid. This cougtently confronted a situation that,
putting together its successive stages, throws liglon the problem at hand. Having found
an ambiguity in the phrase "cost of producing sefiployment income,'7 U.SC. §
2014(d)(9) (1994), we deferred to a reasonable adnnatise regulation interpreting it. In a
subsequent suit involving the same parties, we mamlithe plaintiffs' contention, advanced
in a somewhat different context and in connectidthva neoteric legal theory, that the
phrase in question had a plain meaning. We explaiffetatutory ambiguity does not flash
on and off like a bank of strobe lights at a dikegjue, shining brightly at the time of one
lawsuit and then vanishing mysteriously in the riloige before the next suit appears.” Read
in the ensemble, the Strickland opinions standtf@ proposition that the same phrase,
appearing in the same portion of the same statatenot bear divergent interpretations in
different litigation contexts.

The shared rationale of the Ratzlaf and Stuc#l cases reinforces the basic canon of
construction and gives us confidence that we sh@alldw the canon here. The words of
Section One have not changed since the Hartforel €ourt found that they clearly evince
Congress' intent to apply the Sherman Act extrigdeially in civil actions, and it would be
disingenuous for us to pretend that the words battheir clarity simply because this is a
criminal proceeding. Thus, unless some specialgistance obtains in this case, there is no
principled way in which we can uphold the ordedsmissal.

NPI and its amicus, the Government of Japage uhat special reasons exist for
measuring Section One's reach differently in a icd@incontext. We have reviewed their
exhortations and found them hollow. We discussfitteemost promising theses below. The
rest do not require comment.

1. Lack of Precedent. NPI and its amicus makehmaf the fact that this appears to be the
first criminal case in which the United States enaes to extend Section One to wholly
foreign conduct. We are not impressed. There issatfme for everything, and the absence
of earlier criminal actions is probably more a dastoation of the increasingly global nature
of our economy than proof that Section One canwetrc wholly foreign conduct in the
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criminal milieu.

Moreover, this argument overstates the laclretedent. There is, for example, solid
authority for applying a state's criminal statuteconduct occurring entirely outside the
state's borders. Sed@rassheim v. Daily, 221 U.S 280 (1911) (Holmes, J.) ("Acts done
outside a jurisdiction, but intended to produce anoducing detrimental effects within it,
justify a State in punishing the cause of the hasnif he had been present at the effect, if the
State should succeed in getting him within its poWelt is not much of a stretch to apply
this same principle internationally, especiallyaishrinking world.

2. Difference in Strength of Presumption. Th&do court and NP1 both citdnited States
v. Bowman, 260 U.S 94 (1922), for the proposition that the presumption against
extraterritoriality operates with greater forcele criminal arena than in civil litigation. This
misreads the opinion. To be sure, the Bowman Cdedling with a charged conspiracy to
defraud, warned that if the criminal law "is to kb&tended to include those [crimes]
committed outside of the strict territorial juristion, it is natural for Congress to say so in
the statute, and failure to do so will negative pilhepose of Congress in this regard.” But this
pronouncement merely restated the presumption sigaéxtraterritoriality previously
established in civil cases likAmerican Banana, 213 U.S at 357. The Bowman Court
nowhere suggested that a different, more resipesgumption arises in criminal cades.

Nor doedJnited Sates v. United Sates Gypsum Co., 438 U.S 422 (1978), offer aid and
succor to NPI. Recognizing that "the behavior pribed by the [Sherman] Act is often
difficult to distinguish from the gray zone of salty acceptable and economically justifiable
business conductjd. at 440-41, the Gypsum Court held that criminal intent gaiigris
required to convict under the Act. Sek at 443. Although this distinguishes some civil
antitrust cases (in which intent need not be prp¥esm their criminal counterparts, the
Gypsum Court made it plain that intent need nosh@vn to prosecute criminally "conduct
regarded as per se illegal because of its unqumedtip anticompetitive effectslt. at 440.
This means, of course, that defendants can be aedviof participation in price-fixing
conspiracies without any demonstration of a speafiminal intent to violate the antitrust
laws. Because the instant case falls within thiatic, Gypsum does not help NPI.

We add that even if Gypsum had differentiated betwcivil and criminal price-fixing
cases, NPI's reliance on it would still be problemaReduced to bare essence, Gypsum
focuses on mens rea, noting that centuries of AAgh@rican legal tradition instruct that
criminal liability ordinarily should be premised @malevolent intent, whereas civil liability,
to which less stigma and milder consequences cornynrettach, often requires a lesser
showing of intent. There is simply no comparabladition or rationale for drawing a
criminal/civil distinction with regard to extrat@oriality, and neither NPI nor its amicus
have alluded to any case which does so.
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4 Indeed, the Bowman Court stated that it regardectrdgan Banana as an appropriate analogy because the
antitrust statute "is criminal as well as civiR60 U.S. at 98. This seems to support the notion that the
presumption is the same in both instances and ddétle room to argue that the Bowman Court wasrapting

to craft a special, more rigorous rule for crimipabceedings.

3. The Restatement. NPl and the district couth lwing the praises of the Restatement
(Third) of Foreign Relations Law (1987), claimirgat it supports a distinction between civil
and criminal cases on the issue of extraterritityialhe passage to which they pin their
hopes states:

“ In the case of regulatory statutes that may gise to both civil and criminal liability,
such as the United States antitrust and secul@ves, the presence of substantial foreign
elements will ordinarily weigh against applicatiaf criminal law. In such cases,
legislative intent to subject conduct outside ttaess territory to its criminal law should
be found only on the basis of express statemeciear implication.”

Id. at § 403 cmt. f. We believe that this statemmaarely reaffirms the classic presumption
against extraterritoriality -- no more, no lessteifall, nothing in the text of the Restatement
proper contradicts the government's interpretatioBection One. See, e.g., id. at § 402(1)(c)
(explaining that, subject only to a general requiat of reasonableness, a state has
jurisdiction to proscribe "conduct outside its temy that has or is intended to have
substantial effect within its territory"}? id. at § 415(2) (“Any agreement in restraint of
United States trade that is made outside of theéedrBtates . . . [is] subject to the jurisdiction
to prescribe of the United States, if a principafgmse of the conduct or agreement is to
interfere with the commerce of the United Statesl the agreement or conduct has some
effect on that commerce."). What is more, other w@mts indicate that a country's decision
to prosecute wholly foreign conduct is discretign&ee, e.g., id. at 8 403 rep. n.8.

*k%k

5. Comity. International comity is a doctrine thaunsels voluntary forbearance when a
sovereign which has a legitimate claim to jurisdictconcludes that a second sovereign also
has a legitimate claim to jurisdiction under prpies of international law. Comity is more
an aspiration than a fixed rule, more a matter raicg than a matter of obligation. In all
events, its growth in the antitrust sphere has lstented by Hartford Fire, in which the
Court suggested that comity concerns would opdratéefeat the exercise of jurisdiction
only in those few cases in which the law of thesfgn sovereign required a defendant to act
in a manner incompatible with the Sherman Act ominich full compliance with both
statutory schemes was impossible.
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® We note in passing that, by their use of the digjur in this section, the drafters of the Restaenseem
to suggest a more permissive standard then wepthed American courts, see, e.glcoa, 148 F.2d at 444,
would deem meet.

Accordingly, the Hartford Fire Court gave shortighio the defendants' entreaty that the
conduct leading to antitrust liability was perfgdiégal in the United Kingdom.

In this case the defendant's comity-based aegtins even more attenuated. The conduct
with which NPI is charged is illegal under both dapse and American laws, thereby
alleviating any founded concern about NPI beingpsaived between separate sovereigns.
And, moreover, to the extent that comity is infodrmy general principles of reasonableness,
see Restatement (Third) of Foreign Relations La#038, the indictment lodged against NPI
is well within the pale. In it, the government dalpas that the defendant orchestrated a
conspiracy with the object of rigging prices in theited States. If the government can prove
these charges, we see no tenable reason why pesiap comity should shield NPI from
prosecution. We live in an age of international coence, where decisions reached in one
corner of the world can reverberate around theegiodess time than it takes to tell the tale.
Thus, a ruling in NPI's favor would create pervenmseentives for those who would use
nefarious means to influence markets in the Unéates, rewarding them for erecting as
many territorial firewalls as possible between eaasd effect.

We need go no further. Hartford Fire definitivedgtablishes that Section One of the
Sherman Act applies to wholly foreign conduct whids an intended and substantial effect
in the United States. We are bound to accept toéing. Under settled principles of
statutory construction, we also are bound to ajtpby interpreting Section One the same
way in a criminal case. The combined force of trmsamitments requires that we accept the
government's cardinal argument, reverse the ordethe district court, reinstate the
indictment, and remand for further proceedings.

Reversed and remanded.

NOTES

1. Are the differences persuasive at all for not pcasieag criminally, a defendant who
has never step foot in U.S. territory?

2. For arecent DOJ speech summarizing recent infenatcartel prosecutions, and
cooperation of foreign governments regarding Lat sentences to be served by foreign
executives, selttp://www.usdoj.gov/atr/public/speeches/214861.htm
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PROBLEM 1

You represent a Swiss watch manufacturer ("SwatghcSwatchco is a member
of the Swiss Watch Council, a Swiss trade assaciatihich consists of ninety percent of
the watch industry in Switzerland. Because ofithigortance of the watch industry in
Switzerland, an official of the Swiss governmentajs attends the meetings of the
Swiss Watch Council. At one meeting, the Swissegoment official makes a
presentation pointing out how excessive price cditipe has hurt the Swiss watch
industry. The government official points out thata result of this excessive price
cutting several Swiss companies have gone outsihbsses, others are barely profitable,
and others have laid off a significant number ofkeess. The government official
strongly encourages the Swiss Watch Council to taopinimum price list. The official
passes out a draft price list which had been pegply the Swiss Ministry of
International Trade. All of these meetings takacplin Geneva, Switzerland. All of the
individuals are Swiss citizens.

At the next meeting, the government official asiet the Council vote on
adopting the minimum price list. The Council votegrwhelmingly in favor of the
minimum price list and requires all members to adhe the new minimum prices for all
sales. The members of the Council raise pricemvenage over 25% as a result of
adhering to the new price list.

The price list is used for all watch sales by Gonumembers including exports to
the United States. Most of the Council membernstgs¢he United States through export
trading companies and other intermediaries. Likstof the Swiss watch makers,
Swatchco has no offices or factories in the UnBéates. Swatchco employees travel to
the United States from time to time to meet withldes and exhibit at trade fairs.
Swatchco sells about 60% of its watches to theddrtates.

Swatchco and the other members of the Swiss Wadcimcil have been charged
by the Justice Department with a criminal violatafrSection 1 of the Sherman Act of
the United States antitrust laws. Swatchco hasl@en sued by a group of United States
watch dealers for a civil violation of Section 1tbé Sherman Act. The private suit seeks
treble damages for the overcharges Swatchco hegedlly charged its American
customers.

The defendants have filed a motion to dismissrilietment and the private civil
litigation alleging that the United States lackigdiction to prescribe (sometimes referred
to subject matter jurisdiction) over the activitedfghe Swiss Watch Council and its
members which took place outside of the UnitedeStat Your client wants to know
the likely outcome of the motions and how the afléhe Swiss government official may
affect the court's decision. Your client also weblikke your advice on how to proceed in
the litigation if the motions to dismiss are denied
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